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Letter From President Ames Concerning 
S. 1812 and H. R. 4595 


TO THE MEMBERSHIP: 


Gentlemen : 

Senator Capehart has introduced S. 1812 and Congressman Stefan 
H. R. 4595, in both of which it is proposed to establish a so-called De- 
partment of Transportation. 

Under these bills, if enacted, the Department of Transportation 
would become an executive department under the leadership of a sec- 
retary who would be a cabinet member and under whom would serve 
one ‘‘Under-Secretary of Transportation’’ at a salary of $12,000 per 
annum, and three Assistant Secretaries at a salary of $10,000 each per 
annum. 

Section 3(a) of the bills provide, among other things, that: 


There are hereby transferred to the Department of Transpor- 
tation (1) the Interstate Commerce Commission and its functions; 
(italics ours). 


Provisions are also made in this paragraph for similar transfers of the 
Maritime Commission, Civil Aeronautics Authority, Civil Aeronautics 
Board, the Weather Bureau, Inland Waterways Corporation and the 
Office of Defense Transportation. 


Paragraph (b) of section 3 provides that: 


All of the budgeting, accounting, personnel, procurement, and re- 
lated management functions of the Interstate Commerce Commis- 
sion * * * shall be performed under the direction and supervision 
of the Secretary of Transportation. 


This paragraph further provides that: 


The rule-making (including the prescription of rules, regulations, 
rates, and divisions of rates, charges, standards, and practices), ad- 
judication (including the making of reparations orders and the 
determination of construction-differential and operating-differential 
subsidies), and the investigation functions of the Interstate Com- 
merce Commission * * * shall be exercised by each of them independ- 
ently of the Secretary of Transportation. 


Paragraph (c) of Section 3 provides that: 


Hereafter all of the governmental agencies transferred to the De 
partment shall make their reports to the President and Congress 
through the Secretary of Transportation. 


It will be observed that there is a seeming conflict between the 
transfer of the Commission ‘‘and its functions’’ as provided in para 
graph (a), and the reservation of independent action by the Commis 
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sion a8 provided in paragraph (b). Adding emphasis to the conflict 
are the provisions in Section 4 that it shall be the duty of the Secre- 
tary of Transportation to direct and supervise, subject to the provisions 
of section 3(b), the administration of the functions of governmental 
agencies; to establish general policies and programs for such agencies; 
to coordinate the activities of the agencies with a view toward carrying 
out the national transportation policy declared in the Transportation 
Act of 1940; and to make such recommendations to the transferred 
agencies or to the Congress as he may deem appropriate for the elim- 
ination of conflicting policies ‘‘established by them in the exercise of 
such of their functions as are exercised independently of the Secretary.”’ 

Section 5 of the bills provides that ‘‘all personnel and property 
(including office equipment and records) of the agencies transferred 
under the provisions of section 3 are hereby transferred with such 
agencies to the Department.”’ 

No specific provision is made in these bills as to the present Commis- 
sioners of the Commission and nothing is said upon the question whether 
they shall be continued in office to administer the so-called independent 
functions. 

These bills, if enacted, would have a most profound effect upon the 
Commission and its functions, and it is believed that before our legis- 
lative committee takes any action with respect to them, we should have 
the benefit of the views of our members. You are accordingly requested 
to submit such views as promptly as practicable to Mrs. McDonough 
who, in turn, will forward them to Mr. Roland Rice, the present Chair- 
man of our Legislative Committee. 

Our Executive Secretary has requested the Senate and House 
Committees to keep us advised as to the progress of the bills and if we 
decide to make oral presentation the necessary arrangements will be 
made. 


Very truly yours, 
Harry C. Ames, President. 





STATEMENT OF SENATOR CAPEHART 


In connection with the above subject matter (S. 1812) Senator 
— gave out a statement on December 2, 1947, which is quoted 

low : 

Senator Homer E. Capehart, (R. Ind.), Chairman of the Senate 
Interstate and Foreign Commerce Committee’s subcommittee selected 
to act on the bill calling for creation of a Department of Transportation, 
has announced that hearings will be held on the bill, probably after 
Congress convenes in regular session in January. 

Senator Capehart, who introduced the measure last week, said ‘‘any 
and all persons who believe they can contribute to the ultimate goal 
of more efficiency in governmental interests in all forms of commercial 
transportation in the United States will be given an opportunity to 
make that contribution.’’ 
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The Senator, who is also Chairman of the government organization 
section of the Joint Congressional Air Policy Board, said at the time 
he introduced the bill that the purpose of the measure was to provide a 
basis on which to work toward ‘‘bringing order out of the government’s 
transportation chaos.”’ 

A companion measure was introduced in the House of Representa- 
tives by Congressman Kar] Stefan, (R. Neb.) 

On the subcommittee with Senator Capehart are Senators Claude M. 
Reed, Owen Brewster, Edwin C. Johnson and Ernest W. McFarland. 











the 











Review of I. C. C. Decisions 


For the information of our members, we quote from pages 18-20 of 
the September 1947 Report of the Judicial Conference: 


REVIEW OF ORDERS OF THE INTERSTATE COMMERCE COMMISSION AND 
OTHER ADMINISTRATIVE AGENCIES, AND PROCEDURE FOR 
THREE-JUDGE COURTS 


At its October 1946 session the Conference approved three legis- 
lative proposals, one with respect to review of certain orders of the In- 
terstate Commerce Commission and the United States Maritime Com- 
mission, one with respect to review of certain orders of the Federal 
Communications Commission and the Secretary of Agriculture, and one 
amending certain provisions of the Urgent Deficiencies Act, and provid- 
ing a uniform procedure for constituting three-judge district courts.’ 

The Chairman of the Conference Committee on Review of Orders 
of the Interstate Commerce Commission and Other Administrative 
Agencies, Judge Phillips, submitted the report of the Committee con- 
eerning the status of these Conference proposals. The Conference was 
informed that the proposals had been introduced in the House of Rep- 
resentatives as H. R. 1468, H. R. 1470, and H. R. 2271, and referred 
to the Committee on the Judiciary. Hearings on the bills were held 
by a subcommittee of the Committee on the Judiciary, and after the 
adoption of two minor amendments, which in nowise affected the sub- 
stance of the bills, the full Committee ordered the bills reported favor- 
ably. However, in seeking the attitude of the Attorney General with re- 
spect to the proposals, the Committee was informed that the Department 
favored two amendments to the bills, and because of the Committee’s 
desire to hear the Attorney General on the two amendments, report 
of the bills was postponed.? 

The amendments proposed by the Department of Justice would 
(1) make the United States, rather than the administrative agency, the 
respondent in proceedings for review, and give the Attorney General, 
rather than the administrative agency which entered the order, charge 
and control of the defense of review proceedings under the act, and (2) 
would change the venue section and fix the venue in the Circuit in which 
the party upon whose petition the order was made by the administrative 
agency has his residefice, rather than the Circuit in which the petitioner 
for review resides. . 

The Committee of the Conference in recommending disapproval by 
the Conference of the Department’s proposals reported, with respect to 
the first amendment, that— 


We believe that the provision for unqualified right of inter- 
vention by the United States adequately protects the public inter- 
1Conf. Rpts., 1945, pp. 17, 18; 1946, pp. 16, 17. 
2 With respect to the position of the Department of Justice concerning the two 
amendments, reference is made to the statement of the Attorney General. 
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est and properly leaves the defense of the order challenged on review 
proceedings to the administrative agency which entered the order. 
Counsel for the administrative agency are usually experts in the 
field, and, in the normal case, take the laboring oar in the defense 
of proceedings challenging an order. When, in an exceptional case, 
it is deemed necessary in the public interest for the United States 
to become a party to the proceeding, the right of intervention is ab- 
solute, and the Department of Justice may intervene in the pro- 
ceeding in behalf of the United States. 


and, with respect to the second amendment, that— 


In the first place, it will not cover all cases which will arise. 
The administrative agencies make many orders in proceedings ini- 
tiated by the agencies. In such cases, there is no ‘‘party upon 
whose petition the order was made.’’ The old venue provision was 
involved and presented many problems of interpretation. The 
venue provision proposed by your committee is plain and presents 
no problems of interpretation. To draw a venue provision making 
the residence of the party on whose application the order is entered 
determinative of venue, and then providing for the exceptions, or, 
in other words, improving the phraseology of the existing venue 
provision, would be most difficult. Your committee undertook to do 
that, and, after careful study, abandoned the effort and decided 
to make the residence of the petitioner for review determinative 
of venue. Once an order has been entered by the agency, the burden 
of defending litigation challenging the order is carried either by 
counsel for the agency, or by the Department of Justice or both. 
The party on whose application the order is entered in the vast 
majority of cases is merely a nominal party. 


Whereupon the Conference reaffirmed its approval of the legislative 
proposals previously recommended, and disapproved the amendments 
suggested by the Attorney General to the Congress. 

From this report it will be observed that the full Judiciary Com- 
mittee of the House has reported favorably on the bill designed to sub- 
stitute Circuit Courts of Appeal and the certiorari process, for the pres- 
ent 3-judge courts and appeal to the Supreme Court as a matter of right, 
in connection with the review of Commission orders. 

It is understood, however, that further hearings will be held by the 
Judiciary Committee of the Senate, in which event the Association, either 
through its Legislative Committee or through Mr. Harry C. Ames, our 
President, who handled the matter through the House Committee, will 
renew the opposition to the change on behalf of the Association of In- 
terstate Commerce Commission Practitioners. 








The Fair Labor Standards Act 
As It Affects The Coal Industry * 


By James W. Hatey, Attorney 
and 
W. B. O’Brien, Assistant Attorney 
National Coal Association. 


Preface 


The Fair Labor Standards Act, the so-called Wage and Hour Law, 
became a Federal Law in 1938. Basically the law was supposed to set 
a floor under wages and impose a penalty in the form of overtime com- 
pensation for employment above specified limitations within the work- 
week. Actually, however, as we have come to realize over the years, 
various interpretations and rulings, coupled with the wording of the 
statute itself, have so extended the implications of the Act that it touches 
many matters, directly and indirectly, other than mere considerations 
of minimum wages and overtime hours. 

An attempt has been made in this study to set forth the principal 
features of the Act and interpretations thereunder as specifically ap- 
plied to the coal industry. No claim is made that this study is an ex- 
haustive one. It has been designed for handy reference use by coal 
eompany executives, personnel directors, attorneys and others interested 
in the subject matter. It will be noted that an attempt has been made 
to bring together the various rulings and interpretations of the several 
subjects separately. Attention is also called to the fact that an attempt 
has been made to develop an index that is simple but complete. 

In brief, the study is designed as a reference manual to the au- 
thorities on the subjects dealt with, rather than an argument or an 
exhaustive legal study. 

In using this study it should be kept in mind that the foundation 
of the problem is the law itself. This particular law has been and is 
being interpreted in three different ways; (a) court decisions, (b) regu- 
lations, and (c) interpretations. Of course the rulings of the courts, the 
Supreme Court with finality, are controlling. Where the Supreme Court 
has spoken on a problem, that is the final answer. The definitiveness of 
rulings promulgated by regulations and by interpretations is not so 
easily catalogued. Where the statute itself gives an administrative 
agency the right to promulgate rules and regulations, the rules and reg- 
ulations properly so promulgated have the force and effect of law. 

Something new early arose in connection with administration of 
the Fair Labor Standards Act in the form of so-called interpretative 
bulletins. Interpretative bulletins generally are designed to give the 





*(Editor’s Note: While this article was designed to be of specific aid to those 
who are concerned with the Fair Labor Standards Act as applied to the coal in- 
dustry, it is comprehensive in its sweep, and should prove of interest not only to 
members who have to deal with the problem as applied to that industry, but to 
those concerned with the application of the Act to industry generally and to the 
incidental phases of the transportation industry to which it applies.) 


—173— 








174 I. C. C. PRACTITIONERS’ JOURNAL 





Administrator’s views as to the meaning of the law in instances where 
he is not authorized to issue formal regulations. While these interpre- 
tative bulletins do not have the force and effect of law, the Supreme 
Court has said that they are ‘‘entitled to great weight.’’ 

The Portal-to-Portal Act of 1947 gives a new standing to rulings 
of administrative bodies in specific cases and in many general rule clas- 
sifications. This report contains a special section dealing with that 
particular law as it relates to the Fair Labor Standards Act. 

The purpose of bringing attention at the outset to the various grada- 
tions of the law and interpretations flowing therefrom is to bring the 
reader to an awareness of the fact that in reading the various rulings 
and decisions referred to in this court, due regard should be given to 
whether the ruling is text of the law, court decision, official regulation 
under the law, or an interpretation. 


I—COVERAGE 
1. GENERAL 


The Fair Labor Standards Act, by its terms, applies to all em- 
ployees who are ‘‘engaged in commerce or in the production of goods 
for commerce.’’ There are stated exceptions, such as executive, admin- 
istrative, and retail employees, which are dealt with later in this article. 
Further, the Act states that an employee shall be deemed to have been 
engaged in the production of goods for commerce ‘‘if such employee 
was employed in producing, manufacturing, mining, handling, trans- 
porting, or in any other manner working on such goods, or in any proe- 
ess or occupation necessary to the production thereof.’’ 

The term ‘‘ production of goods for commerce’’ has been interpreted 
so liberally by the courts that there is now little reason to question 
whether the Act applies to employees of the coal industry other than 
those coming within the stated exceptions. All employees in the coal 
mining industry, whether they be coal miners, bookkeepers, or watch- 
men, come within the coverage of the Act unless they come within one 
of the stated exceptions or unless they are employed at a mine which 
sells all of its coal for local, non-commercial use within the borders of 
the state of production. It is probably true that no coal mine of any 
considerable size sells all of its coal for local, non-commercial use. 


2. EXCEPTIONS FOR INDIVIDUAL EMPLOYEES 


A. Text of the Act—The Act exempts certain employees, the one 
of interest to the coal mining industry being as follows: ‘‘13(a) ... 
(1) any employee employed in a bona fide executive, administrative, 
professional, or local retailing capacity, or in the capacity of outside 
salesman (as such terms are defined and delimited by regulations of 
the Administrator) ; or (2) any employee engaged in any retail or serv- 
ice establishment the greater part of whose selling or servicing is in in- 
trastate commerce; or (3) any employee employed as a seaman.’’ The 
other exceptions provided by the Act are such as employees of air car- 
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riers, fishing industry, small weekly newspapers, street railway em- 
ployees, agricultural workers, and employees subject to the Motor Car- 
rier Act. 

B. Executive Employees—As stated above, the Act exempts em- 
ployees employed in a bona fide executive capacity as such term is de- 
fined and delimited by regulations of the Administrator. 


ADMINISTRATOR’S REGULATIONS 


Pertinent regulations issued by the Administrator in accordance 
with the Act, defining an executive employee, read as follows: 


**Sec. 541.1. The term ‘employee employed in a bona fide 
executive capacity’ in Section 13(a)(1) of the Act, shall mean any 
employee— 

‘*(A) Whose primary duty consists of the management of the 
establishment in which he is employed or of a customarily recog- 
nized department or subdivision thereof. 

‘And (B) Who customarily and regularly directs the work of 
other employees therein, 

‘*And (C) Who has the authority to hire or fire other em- 
ployees or whose suggestions and recommendations as to the hiring 
or firing and as to the advancement and promotion or any other 
change of status of other employees will be given particular weight. 

‘‘And (D) Who customarily and regularly exercises discre- 
tionary powers. 

‘*And (E) Who is compensated for his services on a salary 
basis at not less than $30 per week (exclusive of board, lodging, or 
other facilities), 

‘“*And (F) Whose hours of work of the same nature as that 
performed by non-exempt employees do not exceed twenty per 
cent of the number of hours worked in the work-week by the non- 
exempt employees under his direction; provided that this sub- 
section (I) shall not apply in the case of an employee who is in 
sole charge of an independent establishment or a physically sep- 
arated branch establishment.’’ 


It has been held time and again that each and every one of these 
six conditions must be fulfilled before an employee may be denied the 
right to overtime compensation. Further, although in the early days 
of the Act there was some divergence of opinion on the part of the 
ames, it is now well settled that these regulations have the force of 

Ww. 

For the purposes of this discussion, each of these six conditions 

will be considered separately. 


‘*(A) Whose primary duty consists of the management of the es- 
tablishment in which he is employed or of a customarily recognized de- 
partment or subdivision thereof.’’ 

INTERPRETATIONS OF THE ADMINISTRATOR 


In the report which was adopted by the Administrator as the of- 
ficial explanation of these regulations, it is stated, with reference to 
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whether a department or subdivision thereof is a ‘‘ecustomarily recog- 
nized’’ one or merely miscellaneous groups of employees: ‘‘Funda- 
mentally and properly the distinction lies between the supervision of a 
unit with a permanent status and function and the supervision of a 
group of men assigned to a specific job, even though the same employee 
may supervise similar jobs at various times in different places or on dif- 
ferent materials, ete.’’ 


‘*(B) Who customarily and regularly directs the work of other 
employees therein.’’ 


INTERPRETATIONS OF THE ADMINISTRATOR 


In the official explanation, it is stated that ‘‘a small department 
in a plant or in an office is usually supervised by one person. Any 
attempt to describe one of the other workers in the department as an 
assistant supervisor merely by giving him an honorary title will almost 
inevitably fail as there will not be sufficient true supervisory work to 
keep two persons occupied unless one of them performs a substantial 
amount of work like that performed by the non-exempt employee. ... 
On the other hand it is incorrect to assume that, in a large department 
the supervision cannot be distributed among two or three employees, 
conceivably among more. In such instances, assuming that the other 
tests are met, especially the one concerning the performance of non-ex- 
empt work, each such employee should be held to be one ‘who customari- 
ly and regularly directs the work of other employees therein.’ 

Concerning use of the word ‘‘employees’’ in this section, the of- 
ficial explanation states that ‘‘an employee, to be a true ‘executive,’ 
should direct the work of at least two other persons.’’ However, it 
is the position of the Wage and Hour Division that this requirement 
is fulfilled if an executive employee supervises one permanent em- 
ployee and on fairly frequent occasions, as need arises, supervises ad- 
ditional temporary employees. 


*“(C) Who has the authority to hire or fire other employees or whose 
suggestions and recommendations as to the hiring or firing and as to the 
advancement and promotion or any other change of status of other em- 
ployees will be given particular weight.’’ 


INTERPRETATIONS OF THE ADMINISTRATOR 


In the official explanation, it is made clear that to qualify under 


this definition, an employee need not have the authority to both hire . 


and fire, but only the authority to do either one, or be an employee whose 
suggestions and recommendations as to either one will be given partic- 
ular weight. 


“*(D) Who customarily and regularly exercises discretionary pow- 


” 
ers. 


INTERPRETATIONS OF THE ADMINISTRATOR 


The Administrator merely makes the statement, in connection with 
this requirement, that a person whose work is so routinized that he has 
no discretion should not qualify as an executive. 
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COURT DECISIONS 


Employee who weighed, sorted, and carried merchandise to and 
from loading platform and prepared it for shipment and distributed 
shipping slips to various drivers, was not a bona fide executive within 
the meaning of the exemption. Foz v. Armour.) 

A foreman electrician in charge of two other men without authority 
to hire or fire and without discretion except that which any skilled 
worker might exercise, was not an executive. Schanck v. Lehigh Val. 
R. R?2 

The word ‘‘executive’’ as used in this provision means one whose 
duties relate to active participation in control, supervision and man- 
agement of business, or one who administers affairs, or who directs, 
manages, executes or dispenses, but does not include one doing routine 
clerical work. Employee who had duties of a stock clerk, overtime clerk, 
receiving clerk and checker, and who did odd jobs, was not an executive, 
notwithstanding that he sometimes directed work of other employees. 
Steiner v. Pleasantville Constructors.$ 


**(E) Who is compensated for his services on a salary basis at not 
less than $30 per weck (exclusive of board, lodging, or other facilities.)’’ 


INTERPRETATIONS OF THE ADMINISTRATOR 


It will be noted that the actual language is ‘‘compensated for his 
services on a salary basis ...’’ In the official explanation, it is stated 
that this requirement is fulfilled if the worker is paid $130 for a month 
or a comparable amount for any other pay period. ‘‘ However, the re- 
quirement is not fulfilled by the earnings of a person who is paid on an 
hourly basis.’’ The shortest pay period which can be appropriate for 
& person in an executive capacity is a weekly pay period. Where em- 
ployees receive compensation in full or in part by means of commis- 
sions, the salary requirements will be met if the employee is guaranteed 
a net compensation of not less than $30 a week ‘‘free and clear.’’ 

However, the Administrator has given assurances on several oc- 
easions and in several ways that payment on a day or shift or even on 
an hourly basis will not, in and of itself, defeat the salary test for the 
executive exemption. In reply to an inquiry concerning whether fall 
bosses, face bosses, fire bosses, washing bosses, machine bosses, and trans- 
portation bosses employed by a certain coal company met the condi- 
tions for the executive exemption, the Administrator made the follow- 
ing statement: ‘‘ You (the coal company) indicated . . . that, the bosses 
in question are presently compensated on an hourly basis of approxi- 
mately $1.25 an hour . . . You suggested that the employees be guaran- 
teed that in any week in which they had any employment they would 
be paid not less than $30. Compensation in excess of $30 a week would 


1WH Cases 612, 8-25-43. N. J. Dist. Ct. (1943), 33 Atlantic 582. 

24 WH Cases 374, 3-10-44. N. Y. City Ct. (1944), 52 N. Y. S. 2d, 491. 

34 WH Cases 69, 12-23-43. N. Y. City Ct., Bronx Co., 181 Misc. 798; 46 N. Y. S. 
(2d) 120, DC. SD NY, 1944; 59 Fed. Supp. 1011; (NY 1944), Sup. Ct. N. Y. Co. 9, 
112 NY LJ, (114-44) 1180. 
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be measured by the number of hours worked in excess of a certain 
number. We... are of the opinion that this type of compensation 
would meet the requirements of section 541.1(e) in that it is the equiv- 
alent of compensation ‘on a salary basis.’ It should be clearly under- 
stood that the guarantee must be a true guarantee and not one which 
operates only or primarily in workweeks with long hours in which the 
employees will earn not less than $30 in any event. Failure to pay $30 
in any workweek in which any work is performed will indicate that the 
guarantee is not bona fide, and thus exemption claimed thereunder will 
be inapplicable.”’ 

With respect to whether these bosses met the other five require- 
ments for the executive exemption, the Wage and Hour Division stated 
that, because of the difference in conditions at different coal mines, 
**It is impossible for the Wage and Hour Division to give a blanket 
ruling to the effect that certain bosses, by title, are either exempt or 
non-exempt under the new executive definition. A single example may 
be helpful. We are advised that the fire boss in a large mine usually 
exercises supervisory authority over all of the miners in a particular 
shift and performs a relatively insubstantial amount of manual work, 
whereas in the small mines the fire boss performs a substantial amount 
of manual work in erecting posts, doors, ete., which would oftentimes 
exceed 8 hours a week and, therefore, render the executive exemption 
inapplicable. One suggestion may be made to employers and employees 
interested in the effect of the new definition. Except in the case of the 
fire boss, typically though perhaps not invariably, the bosses named 
above appear to meet the requirements of subsection 541.1(a), (b), 
(c) and (d). In the case of the fire boss, there may be a serious ques- 
tion about the other subsections as well.’’ 

In Release No. A-9 (issued 8-24-44), the Division stated that ‘‘since 
it is well recognized that bona fide executive, administrative, and pro- 
fessional employees are normally allowed some latitude with respect to 
the time spent at work, an employee will not be regarded as being paid 
on a salary basis if deductions are made for those types of absences or- 
dinarily allowed such employees. For example, an employee is not 
being paid on a salary basis if the employer makes deductions from his 
salary for an afternoon when he goes home early or when he occasion- 
ally takes a day off, unless, under the circumstances of a particular case, 
such absences must be considered unreasonable.’’ 

Shortly after the issuance of Release A-9, referred to in the pre 
ceding paragraph, a committee of the National Coal Association met 
with the Administrator and presented its views.: As a result, the Wage 
and Hour Division issued a special ruling, dated November 11, 1944, 
addressed to the NCA, and concluding as follows: ‘‘An executive em- 
ployee who is guaranteed at least $30 in every week in which he per- 
forms any work, is considered to be employed on a ‘salary basis’ within 
the meaning of the Regulations Part 541 even if his pay is nominally 
computed on a day, shift, or hourly basis, and he would be exempt if he 
meets all the other requirements for exemption. The statements to 
which you refer do not change the Division’s position on this question.” 
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Concerning absence for illness, the Division stated that if there is 
a practice of not paying for periods of illness, or paying for only a 
limited number of days of illness, so that under the company’s prac- 
tice it would be possible for an employee to work the first day of the 
week and then because of illness receive less than $30, then the condi- 
tions regarding salary are not fulfilled. However, the Division stated, 
**the salary test does not require that the guaranteed amount be paid 
in a workweek in which no work is performed.’’ 

It will be noted that the salary requirement places the minimum 
salary at $30 per week ‘‘ezclusive of board, lodging, or other facilities.’’ 
In the official explanation it was stated that ‘‘if board and lodging are 
involved, there should be a ‘free and clear’ payment of $30 each week 
in cash.’’ 

COURT DECISIONS 


In Smith v. Porter,* a Circuit Court of Appeals ruled that where 
foremen were employed at weekly salaries, the fact that deductions 
therefrom were measured by hours of absence did not convert their 
contract of employment into contracts at an hourly wage in determining 
whether they were executives. 


**(F) Whose hours of work of the same nature as that performed 
by non-exempt employees do not exceed twenty percent of the number 
of hours worked in the workweek by the non-exempt employees under 
his direction; provided that this subsection (F) shall not apply in the 
case of an employee who is in sole charge of an independent establish- 
ment or a physically separated branch establishment.’’ 


INTERPRETATIONS OF THE ADMINISTRATOR 


Attention is called to the fact that an executive may perform hours 
of work of the same nature as non-exempt employees not in excess of 
20% of the number of hours worked by the non-exempt employees. 
‘‘The head bookkeeper . . . who spends a substantial amount of his time 
keeping books of the same general nature as those kept by the other 
bookkeepers, is not primarily an executive employee and should not be 
so considered.’’ However, this does not mean the total number of hours 
‘worked by all the non-exempt employees. In a case where the employee 
suing for overtime supervised 20 employees but spent 85% of his time 
doing ordinary bookkeeping, the Wage and Hour Administrator filed a 
brief supporting the construction that the 20% refers to the time of 
the employee who it is claimed is an executive, and the Court ruled 
that the language of this provision is not to be taken literally. Appar- 
ently the provision is meant to mean 20% of the number of hours 
worked by the average non-exempt employee. 

Attention is called to the fact that under this provision there is 
no limitation as to the number of hours of non-exempt work which can 
be performed by an employee who is in sole charge of an independent 
establishment or a physically separated branch establishment, provided, 
of course, he meets the other five tests. ‘‘The establishment must have 


~~ 44 WH Cases 550, 6-20-44. 143 Fed. 2d 292. 
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a fixed location and must be geographically separated from other com- 
pany property. The management of operations within one among 
several buildings located on a single or adjoining tracts of company 
property does not qualify for the exemption under this heading. In 
the case of a branch, there must be a true and complete physical sep- 
aration from the main office.’’ 

Concerning the phrase, ‘‘work of the same nature,’’ the Admin- 
istrator’s position is that normally manual labor, including the oper- 
ation and repair of machinery, will properly be counted as non-exempt 
work. ‘‘An exception to this may be found where the supervisor of a 
department sometimes participates in repair work of an unusually diffi- 
eult nature which his subordinates cannot perform and which directly 
affects the continued operation of his whole department.’’ 

In response to a question concerning the 20% test, as to the diffi- 
culty of determining what work is non-exempt work, the Administrator 
stated : ‘‘If the work in question is normally performed by a non-exempt 
employee of the same employer, there is no question. A question arises 
only when there are no non-exempt employees of the employer perform- 
ing similar work. If the duties in question involve manual or clerical 
work not essentially a part of the emplovee’s supervisory duties, or do- 
ing repair work which can be performed by a skilled mechanic, or mak- 
ing inspections not necessary to the supervision of the employees, then 
the work is non-exempt in nature. If the work is directly related to, 
and a part of the executive or supervisory work, and if the proper per- 
formance of the supervisory duties is dependent upon the performance 
of these other duties, then they may be considered as exempt.”’ 

Conerning the status of an employee who normally is not exempt 
as an executive but who during all or in the middle of a workweek 
takes the place of the regular foreman who is exempt as an executive 
(while the latter is sick or on vacation), the Division takes the posi- 
tion that an employee for whom exemption as an executive is claimed 
must be employed in an executive capacity from the beginning of the 
particular workweek involved. 


COURT DECISIONS 


In a Circuit Court decision, George Lawley & Son Corp. v. South,’ 
it was held that a corporation’s office manager receiving $5,000 a year 
was not exempt as an executive employee where he apparently worked 
some 85 per cent of his time on the corporation’s books as an ordinary 
bookkeeper. 

A coal company’s steam shovel foreman, working under the com- 
pany’s local manager’s direction for a salary of less than $200 per 
month and performing work of the same nature as that of non-exempt 
employees for more than 20 per cent of the number of hours worked 
during the workweek by such employees under his direction, is not 
exempt from the Act as one employed in a bona fide executive, admin- 
istrative, professional or local retailing capacity. Falling v. West Ky. 


54 WH Cases 188, 2-4-44. 140 Fed. 2d 439; 322 U. S. 746; 64 Sup. Ct. 1156. 
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Coal Co. In the same case, it was held that a coal company’s scale 
clerk, receiving a salary of less than $200 per month, neither custo- 
marily nor regularly directing any other employee’s work, making re- 
tail sales or performing work immediately incidental thereto for less 
than 20 per cent of the number of hours worked each week by employees 
exempt from the operation of this chapter because of their activities in 
making such sales and performing such work, and regularly and custo- 
marily working a substantial number of hours each week in preparing 
the company’s time and payroll records, was not exempt from the Act 
as one employed in a bona fide executive, administrative, professional or 
local retailing capacity. 


C. Administrative Employees—The Act exempts employees em- 
ployed in a bona fide administrative capacity as such term is defined 
and delimited by regulations of the Administrator. 


ADMINISTRATOR’S REGULATIONS 


Regulations issued by the Administrator defining an administrative 
employee are as follows: 


**Section 541.2. The term ‘employee employed in a bona fide 
administrative capacity’ in section 13(a)(1) of the act shall mean 
any employee— 

‘*(A) who is compensated for his services on a salary or fee 

basis at a rate of not less than $200 per month (exclusive of board, 
lodging, or other facilities), and 


**(B) (1) who regularly and directly assists an employee em- 
ployed in a bona fide executive or administrative 
capacity (as such terms are defined in these regu- 
lations), where such assistance is non-manual in na- 
ture and requires the exercise of discretion and 
independent judgment; or 

(2) who performs under only general supervision, re- 
sponsible nonmanual office or field work, directly 
related to management policies or general business 
operations, along specialized or technical lines re- 
quiring special training, experience, or knowledge, 
and which requires the exercise of discretion and 
independent judgment; or 

(3) whose work involves the execution under only gen- 
eral supervision of special nonmanual assignments 
and tasks directly related to management policies or 
general business operations involving the exercise 
of discretion and independent judgment; or 

(4) who is engaged in transporting goods or passengers 
for hire and who performs, under only general sup- 
ervision, responsible outside work of a specialized 





65 WH Cases 81, 12-1-44, affirmed 5 WH Cases 880, 2-12-46. WD Tenn. 1944, 
60 Fed. Supp. 681; 153 Fed. 2d 582. 
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or technical nature requiring special training, ex- 
perience, or knowledge, and whose duties require the 
exercise of discretion and independent judgment.’’ 


It will be noted that the subsections under part (B) are in the al- 
ternative. Therefore, to come within the administrative exemption it 
is necessary only to meet the salary test set forth in (A) and any one 
of the four tests set forth under part (B). 

The distinction between administrative and executive employees is 
chiefly as follows: The term ‘‘executive’’ is limited to those who super- 
vise and direct the work of others, while the term ‘‘administrative’’ 
may apply to those who do not have any authority or control over the 
work of others. The different sections of the regulations defining an 
— employee are treated separately in the paragraphs which 

ollow. 


**(A) who is compensated for his services on a salary or fee basis 
at a rate of not less than $200 per month (exclusive of board, lodging, 
or other facilities.)’’ 


The discussion concerning the salary requirement for executive 
employees, applies with equal force here, with, of course, a substitution 
of $200 per month for the minimum amount instead of $30 per week. 


**(B) (1) who regularly and directly assists an employee employed 
in a bona fide executive or administrative capacity (as such terms are 
defined in these regulations), where such assistance is nonmanual in na- 
ture and requires the exercise of discretion and independent judgment.’’ 


INTERPRETATIONS OF THE ADMINISTRATOR 


In the official explanation, the following statement is made concern- 
ing this subsection of the regulations. ‘‘The first type is the assistant 
to an executive or administrative employee. In modern industrial prac- 
tice there has been a steady and increasing use of persons who assist an 
executive in the performance of his duties without themselves having 
executive authority. Typical titles of persons in this group are ex- 
ecutive assistant to the president, confidential assistant, executive sec- 
retary, assistant to the general manager, and administrative assistant. It 
may be noted that such positions have counterparts in government serv- 
ice. Generally speaking, such assistants are found in large establish- 
ments where the official assisted has duties of such scope and which 
require so much attention. that the work of personal scrutiny, correspond- 
ence, and interviews must be delegated. However, it is clear that with- 
out adequate safeguards the claim could be made that not only the ex- 
ecutive secretary but also the special messenger, for example, is an as- 
sistant to the general manager. It is, therefore, specified in this sub- 
section of the Regulations that the assistance ‘requires the exercise of 
discretion and independent judgment.’ This in itself will assist in 
drawing a line between the stenographer whose task is primarily me- 
chanical in nature and the true executive secretary who, although she 
may take some dictation and do some typing, is primarily employed be- 
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cause of her ability to distinguish between callers at the office and to 
earry out other special and important duties. The further requirement 
of a salary limit should effectively prevent abuse.’’ 


**(B) (2) who performs under only general supervision, respon- 
sible nonmanual office or field work, directly related to management 
policies or general business operations, along specialized or technical 
lines requiring special training, experience, or knowledge, and which re- 
quires the exercise of discretion and independent judgment.”’ 


INTERPRETATIONS OF THE ADMINISTRATOR 


Concerning this subsection, the following official explanation has 
been promulgated : ‘‘Employees exempted by the second alternative in 
the definition are those who can be described as staff rather than line 
employees, or as functional rather than departmental heads. They 
include employees who act as advisory specialists to the management; 
many of them in the higher brackets are commonly described as con- 
sultants. Their advice is, of course, directly related to management 
policies .. . Typical examples are such persons as tax experts, insurance 
experts, sales research experts, wage rate analysts, investment con- 
sultants, foreign exchange consultants, and statisticians. 

‘* Also included in this group are persons who are in charge of a so- 
ealled functional department, which may frequently be a one-man de- 
partment. The work of these employees is directly related to general 
business operations. Typical examples are such employees as... credit 
managers, purchasing agents, buyers, safety directors, and labor rela- 
tions directors. Employees of this type in the higher brackets habitually 
establish procedures and assist in the determination of policies which 
must be followed by all the employees of the employer . . . here, as in 
the other instances, the differentiation between the clerk and the person 
with true administrative responsibility is to be found, first, in the exer- 
cise of discretion and independent judgment, and, second, in the re- 
ceipt of an appropriate salary.’’ 


COURT DECISIONS 


An employee working as a vessel agent and a clerk for a company 
engaged in mining iron ore and shipping it by lake carrier were held 
to fall within the scope of the administrative exemption by a federal 
district court in Minnesota. The employee’s work was nonmanual and 
required the exercise of discretion and independent judgment. By 
ecntrast, however, in the same case the court ruled that chief clerks 
at the company’s mines were not administrative employees exempt from 
the Act, despite the fact that their work was nonmanual, since it was 
ordinary routine bookkeeping not requiring the exercise of discretion and 
independent judgment. The court’s decision was based upon applica- 
tion of the rule that it was the character of the work performed by the 
employees, rather than the titles of ‘‘vessel agent’’ and ‘‘chief clerk’’ 
given to them, which was the controlling factor in determining whether 


they were ‘‘administrative’’ employees exempt from the Act. Walling 
v. Snyder Mining Co." 





76 WH Cases, 268, 7-2-46. DC Minn., 1946; 66 Fed. Supp. 725. 
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**(B) (3) whose work involves the execution under only general 
supervision of special nonmanual assignments and tasks directly related 
to management policies or general business operations involving the 
exercise of discretion and independent judgment.’’ 


INTERPRETATIONS OF THE ADMINISTRATOR 


The following official explanation has been promulgated in con- 
nection with this subsection : ‘‘The third and perhaps most varied group 
reasonably described as ‘administrative employees’ consists of persons 
who perform all types of special assignments requiring individual ac- 
tivity and judgment and directly related to management policies or 
general business operations. Among them are to be found a number of 
persons whose work is performed away from the employer’s place of 
business. These would include traveling auditors, lease buyers, travel- 
ing inventory men, field representatives of utility companies, location 
managers of moving picture companies, and district gaugers for oil 
companies. It should be particularly noted that this is a field which 
is rife with honorific titles that do not adequately portray the nature 
of the employee’s duties. The field representative of a utility company, 
for example, may be, on occasion, as one witness described it, ‘a glorified 
service man.’ 

‘“‘This general classification also includes employees whose special 
assignments are performed entirely or partly inside their employer’s 
place of business. Examples are special organization planners, assistant 
buyers, customers’ brokers in stock exchange firms, so-called account 
executives in advertising firms, certain salesmen, and contact or pro- 
motion men of various types. 

‘‘The employees who fall within the three alternatives set forth 
above have one characteristic in common. They are all what is known 
loosely as white collar employees. The descriptions given are in no way 
applicable to mechanics, for example, no matter how highly they are 
paid ... On the other hand, the performance of some incidental manual 
work, in a technical sense, should not serve as a bar to exemption. For 
example, if otherwise qualified, the incidental performance of steno- 
graphic work by an executive secretary or the incidental operation of 
a machine by a machine demonstrator would not disqualify them from 
the exemption.’’ 


D. Professional employees—The Act exempts any employee em- 
ployed in a bona fide professional capacity as such term is defined and 
delimited by regulations of the Administrator. 


ADMINISTRATOR’S REGULATIONS 


Regulations issued by the Administrator defining a professional 
employee are as follows: 


‘‘The term ‘employee employed in a bona fide professional 
capacity’ in section 13(a)(1) of the act shall mean any employee 
who is— 
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**(A) engaged in work— 

(1) predominantly intellectual and varied in character 
as opposed to routine mental, manual, mechanical, 
or physical work, and 

(2) requiring the consistent exercise of discretion and 
judgment in its performance, and 


(3) of such a character that the output produced or 
the result accomplished cannot be standardized in 
relation to a given period of time, and 

(4) whose hours of work of the same nature as that 
performed by nonexempt employees do not exceed 
20 percent of the hours worked in the workweek by 
the nonexempt employees; provided that where such 
nonprofessional work is an essential part of and 
necessarily incident to work of a professional na- 
ture, such essential and incidental work shall not be 
counted as nonexempt work; and 

(5) (a) requiring knowledge of an advanced type in 

a field of science or learning customarily ac- 
quired by a prolonged course of specialized in- 
tellectual instruction and study, as distinguish- 
ed from a general academic education and from 
an apprenticeship, and from training in the 
performance of routine mental, manual, or phys- 
ical processes; or 
(b) predominantly original and creative in character 
in a recognized field of artistic endeavor as op- 
posed to work which can be produced by a 
person endowed with general manual or intel- 
lectual ability and training, and the result of 
which depends primarily on the invention, im- 
agination, or talent of the employee, and 
**(B) compensated for his services on a salary or fee basis at 

a rate of not less than $200 per month (exclusive of 
board, lodging, or other facilities) ; provided that this 
subsection (B) shall not apply in the case of an em- 
ployee who is the holder of a valid license or certificate 
permitting the practice of law or medicine or any of 
their branches and who is actually engaged in the prac- 
tice thereof.’’ 


Both because the regulations are fairly clear and because the pro- 
feasional exemption is, numerically speaking, of relatively small im- 
portance to the coal industry, no further discussion will be presented 
here dealing with that exemption, other than to say it is intended main- 
ly for such employees as engineers, doctors and lawyers. 


E. Employee employed in a local retailing capacity—The Act ex- 
empts any employee employed in a bona fide local retailing capacity, as 
such term is defined and delimited by regulations of the Administrator. 
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ADMINISTRATOR’S REGULATIONS 


Regulations issued by the Administrator defining local retailing 
capacity are as follows: 


‘*The term ‘employee employed in a bona fide local retailing 
capacity’ in section 13(a) (1) of the act shall mean any employee— 


(A) who customarily and regularly is engaged in 
(1) making retail sales the greater part of which are in 
intrastate commerce; or 
(2) performing work immediately incidental thereto, such 
as the wrapping or delivery of packages, and 
(B) whose hours of work of the same nature as that per- 
formed by nonexempt employees do not exceed 20 percent 
of the number of hours worked in the workweek by such 
nonexempt employees.’’ 


COURT DECISIONS 


In Collier v. New River and Pocahontas Consolidated Coal Co® 
the U. S. District Court for the Southern District of W. Va. dealt with 
an employee of a company store. The store in question served as ware- 
house for the other stores of the system, as well as making retail sales, 
and therefore was held not to be a retail establishment. However, since 
the employee in question worked less than 20 percent of his time in con- 
nection with the warehousing business, and the rest of it in making retail 
sales, that particular employee was exempt as an employee engaged in 
a local retailing capacity. 

It has been made clear in various cases that to come within this 
exemption it is not necessary that the establishment qualify as a re- 
tail establishment but only that the particular employee in question 
meet the qualifications set forth above. 

In determining which sales are retail sales, the same considerations 
apply as in the case of a retail establishment. Therefore, that discus- 
sion is not set forth here but is contained in the discussion of retail es- 
tablishments, immediately following. 


F. Retail establishment—Section 13(a) (2) of the Act exempts ‘‘any 
employee engaged in any retail or service establishment the greater 
part of whose selling or servicing is in intrastate commerce.’’ 


INTERPRETATIONS OF THE ADMINISTRATOR 


Since the retail establishment exemption is important to the coal 
industry both from the point of view of company stores and retail coal 
dealers, the Administrator’s interpretations are quoted from at some 
length. Interpretative Bulletin No. 6 provides as follows: 

‘As a general rule, any establishment which refuses to sell to the 
general public will not be considered a retail establishment .. . 

‘*A retail sale is a sale of goods for direct consumption and not for 


86 WH Cases 234, 5-1-46. DC SD W. Va. 1946; 66 Fed. Supp. 288. 
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purposes of resale or redistribution in any form. Sales to wholesalers, 
jobbers or retailers for resale by them are not retail sales regardless of 
the price or quantity involved. Similarly, the distribution of goods 
from a chain-store warehouse to retail stores of the chain is not retail 
distribution, and the warehouse is not a retail establishment. 

‘*A retail establishment sells goods to private individuals for per- 
sonal or family consumption. Typically it sells ‘consumer’ goods such 
as food or clothing to private persons to satisfy their personal wants... 
The sale of coal or fuel oil to heat a private home is a retail sale. The 
sale of such goods to heat a store or business office will also be a retail 
sale if the goods are sold at the normal price charged to private con- 
sumers or if the sale does not involve a quantity of goods materially 
larger than the normal quantity purchased by private consumers... 

‘*In general, coal yards do not have certain attributes which are 
characteristic of retail establishments. Thus, coal yards are not com- 
monly frequented by the general public; they do not display goods nor 
sell over the counter. The absence of these characteristics, however, is 
probably due largely to the physical qualities of the commodity sold 
rather than the lack of a market among the general consuming public. 
In fact, many coal dealers sell from stock to the general consuming 
public, which, in the usual case, places its orders by telephone. These 
coal dealers solicit public patronage, but must rely upon advertising 
instead of convenient location and attractive displays. In our opinion, 
the fact that a coal yard does not possess all the usual physical attributes 
of a retail establishment will not defeat the applicability of the exemp- 
tion. 

‘*Generally, sales of coal for private-home consumption will be con- 
sidered retail sales. Sales to business or commercial users will also be 
considered retail if made in approximately the same quantity or at ap- 
proximately the same price as that charged the ordinary home con- 
sumer. On the other hand, sales of coal to hotels, apartment houses, 
office buildings, factories, railroads, public utilities, Federal, State, or 
municipal governments, etc., will not be considered retail if such sales 
involve quantities of coal materially in excess of the quantity pur- 
chased by home consumers and a discount from the regular retail price 
charged home consumers is granted. If regular and recurring deliveries 
of coal are made as in the case of a hotel daily receiving deliveries of 
coal, and a discount is given, the transactions will not be considered 
retail even though the separate deliveries may be in quantities not 
materially larger than those normally made to private homes. 

‘*In determining whether a coal yard is a retail establishment the 
Administrator will examine the types of sales made. If a substantial 
portion of the selling is nonretail, the exemption will be defeated .. . 

‘*An establishment which makes some nonretail sales nevertheless 
would be considered a retail establishment if the gross receipts from 
nonretail sales are not substantial in relation to the total gross receipts 
of the establishment. For purposes of enforcement the Administrator 
will ordinarily consider the non-retail selling of an establishment to be 
substantial if the gross receipts from such selling constitute more than 


one-quarter (25 per cent) of the total gross receipts of the establish- 
ment... 
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‘‘The word ‘establishment’ as used in Section 13(a) (2) ordinarily 
means a physical place of business... The term ‘establishment’ is not 
synonymous with the word ‘business’ or ‘enterprise’ as applied to multi- 
unit companies. Thus, for example, a manufacturing company which 
has its own retail outlets operates a number of separate and different 
types of establishments. Each physically separated place of business 
must be considered as a separate establishment, and the applicability of 
the exemption depends upon whether the particular establishment 
possesses the characteristics of a retail or service establishment . . . 
Many inquiries have been received with respect to business enterprises 
which, in the ordinary course of business, engage both in retail and non- 
retail selling—cases in which the retail selling and the nonretail selling 
each constitutes a substantial portion of the total business. In such 
eases the business, viewed as a single establishment, is not a retail estab- 
lishment for purposes of Section 13(a)(2). The exemption, however, 
may apply to the retail portion of the business if adequately segregated 
from the remainder. If the retail branch of the business is distinct and 
separate from the nonretail branch—as where a room or rooms are set 
aside for retail selling—such retail branch taken alone would ordinarily 
be considered a retail establishment... 

‘“*The local retailing capacity exemption [section 13(a)(1)] re 
lates to particular types of employees, irrespective of the character of 
the establishment . . . Section 13(a)(2) [retail establishment], on the 
other hand, exempts all employees engaged in a particular type of es- 
tablishment.’’ 

COURT DECISIONS 


In A. H. Phillips, Inc. v. Walling,® the Supreme Court held that 
employees working in the warehouse and central office of a chain store 
system operating in several states are not within the exemption and are, 
therefore, subject to the Act. 

In Martino v. Michigan Window Cleaning Co.,!° the Supreme Court 
held that the retail-service exemption was inapplicable to employees of 
a local window-washing company engaged in cleaning windows of man- 
ufacturing establishments. The Court stated that exempt retail busi- 
nesses are restricted to those in which sales are made in small quantities 
to ultimate consumers for personal rather than commercial uses. 

In West Kentucky Coal Company v. Walling," the Circuit Court 
of Appeals for the Sixth Circuit ruled that the retail establishment ex- 
emption does not apply to employees of a coal distributor who prepares 
for use coal received from out of state and who makes sales and de- 
liveries to peddlers for resale, to commercial and industrial customers. 
and sells at quantity discounts at prices below those charged to do- 
mestic consumers. The court rejected the industry definition of a re- 
tail sale of coal being any sale of less than a carload lot. 


Ay Nee 186, 3-26-45. 144 Fed. 2d 102; 324 U. S. 490; 89 L. ed. 1095, 65 
Sup. Ct. 807. 

105 WH Cases 849, 2-4-46. DC ED Mich. 1943; 51 Fed. Supp. 505, 145 Fed. 2d 
163; 327 U. S. 173; 66 Sup. Ct. 379, 699. 

115 WH Cases 880, 2-12-46. 116 Fed. 2d 816; DC WD Tenn, 1944; 60 Fed. Supp. 
6B1; 153 Fed. 2d 582. 
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In Barrick v. South Chicago Coal and Dock Co.,!* the Circuit 
Court of Appeals for the Seventh Circuit ruled that a coal and steve- 
doring company which obtained 90 per cent of its products from out- 
side of the state and whose sales of coal to steamers engaged in com- 
merce amounted to approximately 22 per cent and sales to commercial 
buildings and industrial plants amounted to approximately 22 per cent 
of its total sales was not a ‘‘retail establishment.’’ 

In Walling v. Consumers Co.,'* decided by the U. S. Cireuit Court 
of Appeals for the Seventh Circuit on March 22, 1945, it was held that 
employees engaged at yards of a coal and materials company in unload- 
ing coal and building materials, most of which came from out of state, 
were engaged in interstate commerce and were covered by the Act where 
the employer made sales to customers for domestic, dealer and commer- 
cial use, chiefly, however, for commercial use. Although all of the sales 
were in less than carload lots, the court held the establishment was not 
a retail establishment because it sold chiefly to commercial users pur- 
chasing for a business motive. 

In Walling v. Northwestern-Hanna Fuel Co.,* decided by the U. 8. 
District Court for the District of Minnesota on Oct. 3, 1946, it was 
held tnat the retail establishment exemption does not apply to em- 
ployees who work at the coal yards and employees who work in the 
stoker business of a fuel company, although the company sells coal and 
stokers locally to ultimate consumers, since it sells a substantial amount 
to customers engaged in the production of goods for interstate commerce 
and its non-retail coal and stoker business is in excess of 25 per cent of 
the business. 

In Walling v. Wright Co.,}5 the U. S. District Court for the North- 
ern District of Ohio held that the retail-establishment exemption did 
apply to employees at yards and warehouse of a retail dealer in coal, 
feed, and building materials where the sales of the dealer were entirely 
local and each yard and warehouse performed functions essentially 
retail. Only 15 per cent of the dealer’s gross receipts were derived 
from goods received from out-of-state. Although the court said each of 
the yards and warehouses must be considered separately, it held them 
all to be retail establishments. 

It has been held in many cases that the language of the act, ‘‘the 
greater part of whose selling or servicing is in intrastate commerce,’’ 
does not mean that to qualify as a retail establishment non-retail sales 
may amount to almost 50 per cent, but means only that those stores lo- 
eated near state lines are still retai: stores if over half of their sales 
are made to local customers. Further, the Administrator’s 25 per cent 
limitation on non-retail sales, to qualify as a retail establishment, has 
been upheld in numerous cases. 


125 WH Cases 411, 6-23-45. DC No. Ill., 1944; 149 Fed. 2d 960. 

185 WH Cases 189, 1945; 57 Fed. Supp. 523, vacated and remanded by C. C. A. 
7 1945; 149 Fed. 2d 626. 

146 WH Cases 378, 1946. DC Minn. 1946; 67 Fed. Supp. 833. 

157 WH Cases 132, 6-30-47; DC ND Ohio 1947. 
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G. Outside salesman—The Act exempts any employee employed in 
the capacity of outside salesman (as such term is defined by regulations 
of the Administrator). 


ADMINISTRATOR’S REGULATIONS 


*‘Section 541.5. The term ‘employee employed in the capacity 
of outside salesman’ in section 13(a)(1) of the act shall mean any em- 
ployee— 


‘*(A) who is employed for the purpose of and who is custom- 
arily and regularly engaged away from his employer’s 
place or places of business in 
(1) making sales within the meaning of section 3(k)*® 
of the act; or 

(2) obtaining orders or contracts for the use of facili- 
ties for which a consideration will be paid by the 
client or customer, and 

**(B) whose hours of work of the same nature as that per- 
formed by nonexempt employees do not exceed 20 per- 
cent of the number of hours worked in the workweek by 
such nonexempt employees; provided that work per- 
formed incidental to and in conjunction with the em- 
ployee’s own outside sales or solicitations, including in- 
cidental deliveries and collections, shall not be regarded 
as nonexempt work.”’ 


INTERPRETATIONS OF THE ADMINISTRATOR 


In the official explanation of these regulations, it is stated that to 
come within this exemption the salesman must make his sales at the 
eustomer’s place of business, not from the employer’s place of business 
or over the telephone. Further, sales promotion men who do not make 
actual sales, and those who merely train salesmen, are not outside sales- 
men. They might, of course, come within the executive exemption if 
they meet those qualifications. 


COURT DECISIONS 


In Jewel Tea Co. v. Williams,® the Circuit Court of Appeals at 
Denver held exempt as outside salesmen so-called route salesmen em- 
ployed by a retail tea company to travel an assigned route taking orders 
for merchandise to be delivered on subsequent calls. 


H. Seamen—The Act, in Section 13(a)(3), exempts ‘‘any em- 
ployee employed as a seaman.’’ This may be of some importance to 
those companies which operate their own water transportation facilities. 





*Section 3(k) of the Act states that “‘Sale’ or ‘sell’ includes any sale, ex- 
change, contract to sell, consignment for sale, shipment for sale, or other dispos- 


16} WH Cases 113, 3-6-41. CCA 10 1941; 118 Fed. 2d 202. 
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INTERPRETATIONS OF THE ADMINISTRATOR 


On September 9, 1947, the Administrator re-issued his interpre- 
tations of this exemption, as follows: 

‘‘Section 783.2. Who is ‘employed as a seaman’ for purposes of 
exemption. 

**(a) An employee will ordinarily be regarded as ‘employed as a 
seaman’ if he performs, as master or subject to the authority, direction, 
and control of the master aboard a vessel, service which is rendered 
primarily as an aid in the operation of such vessel as a means of trans- 
portation, provided he performs no substantial amount of work of a 
different character. In our opinion, this exemption extends to em- 
ployees performing such service on vessels navigating inland waters 
as well as on ocean-going and coastwise vessels. 

‘*(b) The exemption extends to members of the crew such as sailors, 
engineers, radio operators, firemen, pursers, surgeons, cooks, and stew- 
ards if, as is the usual case, their service is of the type described in the 
preceding paragraph. However, concessionaires and their employees 
aboard a vessel ordinarily do not perform service subject to the au- 
thority, direction, and control of the master of the vessel except inci- 
dentally and do not come within the exemption under discussion. 

**(e) The exemption does not extend to employees working aboard 
vessels whose service is not rendered primarily as an aid in the oper- 
ation of the vessel as a means of transportation. Thus, employees on 
floating equipment who are engaged in the construction of docks, le- 
vees, revetments, or other structures, and employees engaged in dredg- 
ing operations or in the digging or processing of sand, gravel, or other 
materials are not employed as ‘seamen.’ For the same and other rea- 
sons, stevedores and longshoremen are not regarded as ‘seamen.’ Sim- 
ilarly, stevedores or roustabouts travelling aboard a vessel from port to 
port whose principal duties require them to load and unload the ves- 
sel in port would not themselves come within the exemption even though 
during the voyage they may perform from time to time certain services 
of the same type as those rendered by other employees who would be 
regarded as seamen under the Act. However, an employee employed as a 
seaman would not be outside the exemption simply because, as an in- 
cident to that employment, he performs an insubstantial amount of 
nonexempt work such as assisting in the loading or unloading of bag- 
gage or freight at the beginning or end of a voyage. 

**(d) Barge tenders on non-self-propelled barges who perform the 
normal duties of their occupation, such as attending to the lines and 
anchors, putting out running and mooring lines, pumping out bilge 
water, and other similar activities necessary and usual to the naviga- 
tion of barges, are considered seamen within this exemption unless they 
do a substantial amount of non-exempt work. Loading and unloading 
and activities relative thereto will be considered nonexempt work. Em- 
ployees on sea-going barges would also seem to be employed as seamen 
if their services are of the type described in paragraph (a) of this 
section. 

**(e) Various situations are presented with respect to employees 
rendering watchman or similar service aboard a vessel in port. Where 
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such services are rendered by members of the crew during a temporary 
stay in port or during a brief lay-up for minor repairs, such employees 
would be within the exemption. Where the vessel is laid up for a con- 
siderable period, members of the crew rendering watchman or similar 
service aboard the vessel would not appear to be within the exemption 
because their services are not rendered primarily as an aid in the oper- 
ation of the vessel as a means of transportation. Furthermore, em- 
ployees who are furnished by independent contractors to perform watch- 
man or similar services aboard a vessel while in port would not be em- 
ployed as ‘seamen’ regardless of the period of time the vessel is in port, 
since their services are not of the type described in paragraph (a) of 
this section. The same considerations would apply in the case of a tem- 
porary or skeleton crew hired to maintain the vessel while in port so 
that the regular crew may be granted shore leave.’’ 


1I—MINIMUM WAGES 
TEXT OF ACT 


The minimum wage provision of the Act provides as follows: 

‘*Sec. 6. (a) Every employer shall pay to each of his employees who 
is engaged in commerce or in the production of goods for commerce 
wages at the following rates— 

**(1) during the first year from the effective date of this section 
[June 25, 1938], not less than 25 cents an hour, 

**(2) during the next six years from such date, not less than 30 
cents an hour, 

**(3) after the expiration of seven years from such date, not less 
than 40 cents an hour, or the rate (not less than 30 cents an hour), pre- 
scribed in the applicable order of the Administrator issued under sec- 
tion 8, whichever is lower.”’ 


I1I—OVERTIME PAY 
TEXT OF ACT 
The maximum hour provision of the Act provides as follows: 


**Section 7. (a) No employer shall, except as otherwise provided 
in this section, employ any of his employees who is engaged in com- 
merce or in the production of goods for commerce— 

**(1) for a workweek longer than forty-four hours during the first 
year from the effective date of this section, 

**(2) for a workweek longer than forty-two hours during the sec- 
ond year from such date, or 

**(3) for a workweek longer than forty hours after the expiration 
of the second year from such date, 


unless such employee receives compensation for his employment in ex- 
cess of the hours above specified at a rate not less than one and one-half 
times the regular rate at which he is employed. 
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‘‘(b) No employer shall be deemed to have violated subsection (a) 
by employing any employee for a workweek in excess of that specified in 
such subsection without paying the compensation for overtime employ- 
ment prescribed therein if such employee is so employed— 


**(1) in pursuance of an agreement, made as a result of col- 
lective bargaining by representatives of employees certified as bona 
fide by the National Labor Relations Board, which provides that 
no employee shall be employed more than one thousand hours dur- 
ing any period of twenty-six consecutive weeks, 

‘*(2) on an annual basis in pursuance of an agreement with 
his employer, made as a result of collective bargaining by represen- 
tatives of employees certified as bona fide by the National Labor 
Relations Board, which provides that the employees shall not be 
employed more than two thousand and eighty hours during any 
period of fifty-two consecutive weeks, or 

**(3) for a period or periods of not more than fourteen work- 
weeks in the aggregate in any calendar year in an industry found 
by the Administrator to be of a seasonal nature, 


and if such employee receives compensation for employment in excess 
of 12 hours in any workday, or for employment in excess of 56 hours 
in any workweek, as the case may be, at a rate not less than one and 
one-half times the regular rate at which he is employed.’’ 


IiV—“REGULAR RATE” FOR OVERTIME PURPOSES 


1. General—This subject is of such importance and involves so 
many different factors that it will be taken up under several subheads. 
However, a few general principles will be stated first: 


INTERPRETATIONS OF THE ADMINISTRATOR 


In Interpretative Bulletin No. 4, the Administrator made the fol- 
lowing statements : 

‘‘The regular rate of pay at which the employee is actually em- 
ployed is not the minimum wage rate set in the Act, but is the em- 
ployee’s regular hourly rate of pay... 

‘‘A workweek consists of seven consecutive days. It need not 
coincide with the calendar week but may begin on any day and at any 
time of any day. The beginning of the workweek may be changed if 
the change is intended to be permanent and not to evade the overtime 
requirements of the Act. 

‘‘If no more than 40 hours in the aggregate are actually worked 
in the workweek, overtime need not be paid. Nothing in the Act, how- 
ever, will relieve an employer of any obligation he may have assumed 
by contract or of any obligation imposed by State or Federal law to 
pay time and one-half or any other overtime rate for work in excess of 
eight hours a day or for work on a Sunday or on a holiday.’’ 
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2. Workweek as standard—no averaging of hours. 
INTERPRETATIONS OF THE ADMINISTRATOR 


‘*The Act takes a single workweek as its standard and permits no 
averaging of hours over two or more weeks. Thus, where an employee 
works 30 hours one week and 50 hours the next, he must receive time 
and one-half overtime compensation for the 10 hours over 40 worked 
the second week, even though the average number of hours worked in 
two weeks is 40.’’ 


3. Pieceworkers 
INTERPRETATIONS OF THE ADMINISTRATOR 


‘*Where an employee is employed on a piecework basis, his regular 
hourly rate of pay is computed by dividing the total weekly piecework 
earnings (including production bonuses, if any) by the number of hours 
worked in the week. For his overtime work the pieceworker is entitled 
to be paid a sum, in addition to his weekly piecework earnings. equiv- 
alent to one-half the regular hourly rate of pay multiplied by the num- 
ber of hours worked in excess of 40 in the week... .’’ 


COURT DECISIONS 


Ruling in Walling v. Youngerman-Reynolds Hardwood Co.,™ the 
Supreme Court ruled that where employees were actually paid on a 
piecework basis, the regular rate for overtime purposes must be com- 
puted by dividing the wages received by the number of hours worked, 
regardless of the fact that the contract set forth a specified ‘‘regular 
rate.’’ 

In Walling v. Harnischfeger Corp.,!8 decided by the Supreme Court, 
the union agreement involved provided a ‘‘regular rate’’ and in addition 
thereto an incentive bonus based upon work produced. The Court said: 
‘Once the parties agree that these employees should receive such piece 
work wages, those wages automatically enter into the computation of 
the regular rate for purposes of Section 7(a) regardless of any contract 
provision to the contrary. Moreover, where the facts do not permit it, 
we cannot arbitrarily divide bonuses or piece work wages into regular 
and overtime segments, thereby creating an artificial compliance with 
Section 7(a).’’ , 


4. Hourly rate employees 
INTERPRETATIONS OF THE ADMINISTRATOR 


**If the employee is employed on an hourly rate basis he must be 
paid for his overtime work a sum, in addition to his straight time earn- 
ings, equivalent to one-half the hourly rate multiplied by the number 
of hours worked in excess of 40 in the week.’’ 


o ak + Suse 367, 6-4-45. DC MD Ala. 1943; 145 Fed. 2d 349; 325 U. S. 419; 
up. Ct. 3 
185 WH Cases 370, 6-4-45. DC ED Wisc. 1943; 54 Fed. Supp. 326; reversed 
CCA 7 1944; 145 Fed. 2d 589; 325 U. S. 427; 65 Sup. Ct. 1246. 
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5. Salaried employees 
INTERPRETATIONS OF THE ADMINISTRATOR 


**If the employee is on a weekly salary basis, his regular hour.y 
rate of pay, on which time and a half must be paid, is computed by di- 
viding the salary by the regular number of hours worked each week. 
If the employee works a regular number of hours, the regular hourly 
rate of pay will be a fixed rate, remaining unchanged from week to 
week. But if the employee works a fluctuating and not a regular num- 
ber of hours, his regular hourly rate of pay will be the average hourly 
rate for the week and will vary from week to week. If the employee 
is on a monthly salary basis, the monthly salary is subject to translation 
into its equivalent weekly wage by multiplying by 12 (the number of 
months) and dividing by 52 (the number of weeks). A semi-monthly 
salary will be translated into its equivalent weekly wage by multiplying 
by 24 and dividing by 52. Once the weekly wage is arrived at the reg- 
ular hourly rate of pay will be calculated as indicated above.’’ 


COURT DECISIONS 


In Overnight Motor Transportation Co. v. Missel,!® decided by the 
Supreme Court, the employee involved worked irregular hours, for which 
he received a fixed weekly wage. The Court stated: ‘‘No problem is 
presented in assimilating the computation of overtime for employees 
under contract for a fixed weekly wage for regular contract hours which 
are the actual hours worked (wage divided by hours equals regular 
rate. Time and a half regular rate for hours employed beyond statu- 
tory maximum equals compensation for overtime hours), to similar com- 
putations for employees on hourly rates. Where the employment con- 
tract is for a weekly wage with variable or fluctuating hours the same 
method of computation produces the regular rate for each week.’’ 

In this connection, it should be noted that where the contract or 
understanding calls for a normal number of hours each week, or for a 
regular number of hours each week, the regular rate is the agreed 
weekly wage divided by such number of regular hours. Only where the 
understanding is that no normal or regular number of hours is to be 
worked, and the employee does in fact work a fluctuating number of 
hours each week, is the agreed wage divided by the number of hours ae- 
tually worked. ° 


6. Employees paid at two rates of pay in single workweek 
INTERPRETATIONS OF THE ADMINISTRATOR 


“Tf an employee, during a single workweek, is paid at two different 
rates of pay, his regular hourly rate of pay, on which time and one- 
half must be paid, is the average hourly rate for the week, computed 
by dividing the weekly earnings at both rates by the total number of 
hours worked in the week.’’ 


This ruling was later modified by a statement of the Division, as 
follows : 





192 WH Cases 47, 6-8-42. DC Md. 1941; 36 Fed. Supp. 980; 128 Fed. 2d 98; 316 
U. S. 572; 62 Sup. Ct. 1216. 
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**In such cases, the employer may elect to compute overtime com- 
pensation on the rate applicable for the work performed during the 
overtime hours or on the average hourly rate. In order to take ad- 
vantage of this rule, the records of the employer must show which 
method of computing overtime compensation he had determined to fol- 
low.”’ 


7. Employees having more than one employer 
INTERPRETATIONS OF THE ADMINISTRATOR 


‘“Many inquiries have been received with respect to employees who 
work for two or more companies. Thus, for example, Company A and 
Company B may arrange to employ a common watchman, the employee 
having the duty of watching the property of both companies concur- 
rently for a specified number of hours each night. In this case A and B 
are not each required to pay the minimum rate required under the 
statute for all hours worked by the watchman but A and B should be 
eonsidered as a joint employer for purposes of the Act. 

**In some cases, however, an employee may work 40 hours for Com- 
pany A and 15 additional hours during the same week on a different job 
for Company B. In this case it would seem that if A and B are acting 
entirely independently of each other with respect to the employment of 
the particular employee, both A and B, in ascertaining their obligations 
under the Act, would be privileged to disregard all work performed by 
the employee of the other company. If, on the other hand, the employ- 
ment by A is not completely disassociated from the employment by B, 
the entire employment of the employees for both A and B should be 
considered as a whole for the purposes of the statute. Whether the 
employment by A and B are completely disassociated depends, of 
eourse, upon the facts in the particular case. This Division will serv- 
tinize all cases involving more than one employment and, at least in 
the following situations, an employer will be considered as acting in the 
interest of another employer in relation to an employee: if the employers 
make an arrangement for the interchange of employees or if one com- 
pany controls, is controlled by, or is under common control with, directly 
or indirectly, the other company.’’ 


8. Reducing wages to offset overtime 
ADMINISTRATOR'S INTERPRETATIONS 


‘*Any reduction in a rate of pay designed to offset the effect of 
the overtime penalty is contrary to the purpose of the Act... How- 
ever, no penalty is provided in the Act for action contrary to its pur- 
pose in this respect. The Wage and Hour Division does not, therefore, 
proceed against an employer who reduces a rate of pay to avoid the 
effect of the overtime penalty.’’ 
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COURT DECISIONS 


Bergschneider v. Peabody Coal Co.,?° decided by the Seventh Circuit 
Court of Appeals, involved an employee who had been working 54 hours 
on a salary basis. The employer, when the act became effective, there- 
after employed him at an hourly rate computed by dividing his pre- 
vious weekly earnings by 59—the statutory workweek plus one and one- 
half times the number of overtime hours regularly worked—and an 
overtime rate equal to one and one-half times the specified hourly rate. 
The employee contended that the previous weekly pay should have been 
divided by 54, the number of hours regularly worked. But since the 
Act does not prohibit a reduction in hourly rate, the Court upheld the 
arrangement. In making this type of change, however, caution must 
be exercised. Unless the contract states a regular hourly rate of pay 
and calls for time and one-half that rate for hours over 40 per week, the 
courts may construe it as a manipulation of the regular rate, discussed 
in succeeding paragraphs. 


9. Plans for the maintenance of a constant wage 
A. The ‘‘time-off’’ plan 
INTERPRETATIONS OF THE ADMINISTRATOR 


**To comply with the Act and to continue to pay a fixed wage or 
salary each pay period even though the employee works overtime in 
some week or weeks within the pay period, the employer lays off the 
employee a sufficient number of hours during some other week or weeks 
of the pay period to offset the amount of overtime worked so that the 
desired wage or salary for the pay period covers the total amount of 
compensation, including overtime compensation, due the employee under 
the Act for each workweek taken separately. The employer does not 
pay for overtime work in time off, nor does he average hours over a 
period longer than a week. Control of earnings by control of the num- 
ber of hours an employee is permitted to work, not payment for over- 
time in ‘time off,’ is the essential principle of the ‘time off’ plan.’’ 


B. The prepayment plan 
INTERPRETATIONS OF THE ADMINISTRATOR 


*‘Though overtime compensation due an employee must normally 
be paid at the time of the employee’s regular pay period, there is no 
objection if the employer pays overtime compensation to become due to 
an employee in advance. This is the basic principle of the prepayment 
plan. Thus some employers, in an attempt to keep the wage or salary 
constant from pay period to pay period, have resorted to paying their 
employees a sum in excess of what they earn or are entitled to in a 
particular week or weeks, which sum is considered to be a prepayment 
or advance payment of compensation for overtime to be subsequently 
worked. It will be noted that only credits to the employer will be car- 
ried over beyond the pay period; credits to the employee, i.e., overtime 


204 WH Cases 448, 5-12-44; CCA 7, 1944; 142 Fed. 2d 784. 
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compensation due the employee, will not be carried over beyond the pay 
period to be consumed by subsequent employer advances, but will be 
paid in cash at the pay period. In this way the employer will never 
be indebted to the employee. It cannot be emphasized too strongly 
that the validity of the plan depends upon the assumption that when 
the employee receives $20 in the weeks when he works less than 40 
hours (assuming 50c regular hourly rate) he is being paid in excess of 
what he earns or is entitled to and is therefore given a loan or advance 
which he may work out by subsequent overtime ... The fact that no 
attempt will be made by the employer to collect the amount due him, 
either by deducting such amount from the employee’s last check or by 
some other way (at the time of termination of employment), is some 
indication that the loan or advance is simply a fictitious bookkeeping 
device.”’ 


C. The ‘‘ Belo-type’’ contracts 


ahis type of constant wage plan was fought vigorously by the Ad- 
ministrator, but was upheld by the Supreme Court some years ago and 
has recently been reaffirmed by the Supreme Court. Therefore, the de 
tails of it are stated here: 

In Walling v. Belo Corporation,?' decided by the Supreme Court on 
June 8, 1942, the contract involved provided as follows: ‘‘In order to 
conform our employment arrangements to the scheme of the Act with- 
out reducing the amount of money which you receive each week, we 
advise that from and after October 24, 1938, your basic rate of pay will 
be 67 cents per hour for the first forty-four hours each week, and that for 
time over forty-four hours each week you will receive for each hour of 
work not less than one and one-half times such basic rate above men- 
tioned, with a guaranty on our part that you shall receive weekly for 
regular time and for such overtime as the necessities of the business 
may demand, a sum not less than $40.’’ The specified hourly rate, it 
will be noted, was 1/60th of the guaranteed weekly wage, and therefore 
before the contract called for any overtime in excess of the guarantee 
the employee must have worked in excess of 54 hours in the week. The 
Supreme Court upheld this contract, stating that it complied with the 
FLSA. 

Subsequent to that decision, the Wage-Hour Division attacked all 
such contracts, and the courts invalidated many of them, distinguishing 
them from the Belo case. The ground of attack, of course, was that the 
regular rate set forth in the contract was not the true regular rate but 
a fictitious one. 

However, in Walling v. Halliburton Oil Well Cementing Co.,* de- 
cided on April 14, 1947, the Supreme Court reaffirmed the doctrine of 
the Belo case. The Court called attention to the fact that a ‘‘legal but 
variable rate of overtime pay’’ was specified. 





21 2 WH Cases 39, 1942; 316 U. S. 624; 86 L. ed. 1716; 62 Sup. Ct. 1223. 
226 WH Cases 799, 1947. DC SD Calif. 1944; 57 Fed. Supp. 408; 152 Fed. 2d 
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An employer may be safe in following the contract used in the 
Belo case. But great care must be taken that the contract is followed 
almost to the very word, because the courts are energetic in attempting 
to distinguish such contracts from that in the Belo case, and the Wage- 
Hour Division has in the past taken the position that any substantial 
variation from that particular contract takes it outside of the protection 
of the Belo case. It would appear that, to come within the protection 
of the Belo case, any contract must specifically state a regular rate of 
pay per hour, must state that for time over 40 hours overtime at the 
rate of not less than one and one-half times such regular rate will be 
paid, and must guarantee a minimum weekly wage. Further, when the 
employee works sufficient hours so that the contract calls for additional 
pay over and above the guarantee, he must be so paid. 


10. The split-day plan—daily overtime 
INTERPRETATIONS OF THE ADMINISTRATOR 


‘*Extra compensation paid for overtime work, even if required to 
be paid by a union agreement or other agreement between the employer 
and his employees, need not be included in determining the employee’s 
regular hourly rate of pay. Furthermore, in determining whether he 
has met the overtime requirements of Section 7 the employer may prop- 
erly consider as overtime compensation paid by him, for the purpose of 
satisfying these requirements, only the extra amount of compensation— 
over and above straight time—paid by him as compensation for over- 
time work—that is, for hours worked outside the normal or regular 
working hours—regardless of whether he is required to pay such com- 
pensation by a union or other agreement. 

‘*Examples ... (3) An agreement of employment calls for the 
payment of time and one-half for hours worked in excess of 8 hours, the 
normal or regular workday. 

A ‘*Suppose an employee paid $1 an hour works the following sched- 
e: 
nn Tt @S OB G 
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‘In our opinion the payment of $52 to which the employee is en- 
titled under the union agreement, will satisfy the requirements of See- 
tion 7. Since the extra $4 for the daily overtime is paid by the employer 
to the employee as overtime compensation the employer may properly 
consider and credit himself with such amount as overtime compensa- 
tion paid to meet the requirements of section 7... 

**(4) The parties agree that henceforth the employee’s rate of pay 
will be 46.5¢ an hour for the first 6-2/3 hours of the day and 70c (one 
and one-half times 46.5c) for the remaining 1-1/3 hours. The em- 
plovee will continue to receive $4.04 a day or $24.24 for a 48-hour 
work-week ... The division of a normal 8 hour workday into 6-2/3 
straight time hours and 1-1/3 overtime hours is purely fictitious. The 
employee is not paid at the rate of 46.5 cents an hour and the alleged 
overtime rate of 70 cents is not paid for overtime work. The interpre- 
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tation set forth in the foregoing paragraph does not apply because no 
extra compensation is paid as no hours are worked outside the normal 
or regular daily working hours... His regular rate of pay is not 46.5 
cents ... but 50.5 cents an hour. For a workweek of 48 hours the em- 
ployee should receive $26.28.’’ 

The following question was put to the division by an unnamed em- 
ployer: ‘‘The employees in question have a normal workweek of 51 
hours, 9 per day and 6 on Saturday . . . When employees work less than 
their customary workweek, their initial loss of earnings is at the over- 
time rate provided for in the agreement. The employees have objected 
to the loss of earnings at such rates and we wish to modify the agree- 
ment with them so as to remove the ground of their objections. We pro- 
pose to pay the employees on a daily basis . . . Thus each employee will be 
paid overtime for time worked in excess of eight per day. Is this plan 
feasible under the FLSA ?’’ 

Answer: ‘‘ Your proposal is contrary to the Wage and Hour Divis- 
ion’s interpretation of what constitutes an employee’s regular hourly 
rate of pay... 

‘‘Under the cireumstances of the case you present, the payment of 
overtime for hours in excess of eight a day is unreal in that the em- 
ployee’s normal daily schedule is nine hours. In reality under such an 
agreement an employee’s total daily earnings are exclusively regular 
compensation for a normal day’s work and the sum of such daily earn- 
ings represents his regular compensation for an entire workweek. In 
view of this it is our opinion that the claim that overtime compensation 
= one hour has been included in the daily wage is unreal and unten- 
able. 

‘*. . . Extra compensation may be considered as overtime compen- 
sation enly if the following conditions exist: 

‘*1. The hours compensated for must be hours not normally worked 
by the employee; for example, work on Sundays, holidays, or at a time 
of the day when the employee does not normally work. 

‘*2. It must clearly appear from the agreement of employment that 
the payment of extra compensation is overtime compensation for such 
hours and is not merely a higher rate of pay.’’ 


COURT DECISIONS 


Walling v. Helmerich & Payne, Inc., 7° decided by the Supreme 
Court on November 6, 1944, involved an attempt by the employer to 
maintain the same wage levels after the Act became effective as were in 
existence before that time, still maintaining a workweek in excess of that 
prescribed by the Act. The 8-hour shifts were divided into two parts, 
the first four hours of each one to be paid for at a ‘‘regular’’ rate and 
the remaining four hours in each shift to be paid for at the ‘‘overtime” 
rate of one and one-half times the ‘‘regular’’ rate. In holding this did 
not comply with the FLSA, the Supreme Court stated: ‘‘While the 
words ‘regular rate’ are not defined in the Act, they obviously mean the 


23 4 WH Cases 782, 1944; DC ND Okla, 1942; 138 Fed. 2d 705; 323 U. S. 37; 6 
Sup. Ct. 11. 
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hourly rate actually paid for the normal, non-overtime workweek .. . 
But respondent’s plan made no effort to base the regular rate upon the 
wages actually received or upon the hours actually and regularly spent 
each week in working. Nor did it attempt to apply the regular rate to 
the first 40 hours actually and regularly worked ... The vice of re- 
spondent’s plan lay in the fact that the contract regular rate did not 
represent the rate which was actually paid for ordinary, non-overtime 
hours, nor did it allow extra compensation to be paid for true overtime 
hours. ’’ 

On May 12, 1947, the Supreme Court denied certiorari in Alaska 
Juneau Gold Mining Co. v. Robertson,* leaving in effect the 9th Circuit 
Court of Appeals’ ruling that the ‘‘split-day’’ plan involved violated 
the FLSA (6 WH Cases 453, 11-5-46). In that case the day was split 
into 7 hours at the ‘‘regular’’ rate and one hour at the ‘‘overtime’’ rate. 
The Cireuit Court stated: ‘‘Therefore, since the normal workday con- 
sisted of 8 hours, we must look ‘not to contract nomenclature’ but to all 
wages normally received for a normal workday to determine the statu- 
tory regular rate.”” The Supreme Court has since sent this case back 
for rehearing on the issue of good-faith compliance, a defense injected 
after the passage of the Portal-to-Portal Pay Act. 

In Aaron et al, v. Bay Ridge Operating Co.,25 decided by the 2nd 
U. 8. Cireuit Court of Appeals, another split-day plan was held illegal. 
That case, involving stevedores who are paid at a contract ‘‘regular 
rate’’ during certain hours of the day and at one and one-half that rate 
for hours outside those hours, is also being reconsidered in the light of 
the ‘‘good-faith compliance’’ provision of the Portal-to-Portal Act. 


COMMENT 


The increased number of hours per day, with overtime after the 
7th hour each day, came into being in the coal industry with approval 
of the National War Labor Board, and there is every reason to believe 
that with respect to activities prior to May 14, 1947 (effective date of 
the Portal-to-Portal Act), the coal industry is adequately protected in 
this connection under the ‘‘ good-faith reliance’’ provisions of the Portal- 
to-Portal Act. . 

With respect to activities from May 14, 1947 to June 30, 1947, the 
coal industry would appear to be protected, also, even though the Portal 
Act requires that the good-faith compliance pleaded as a defense to a 
claim for work done after May 14, 1947, be under a ruling of the Wage- 
Hour Administrator, excluding rulings of other government agencies. 
The Administrator held a conference with representatives of the coal 
industry on May 17, 1946, during which it was stated that ‘‘We are not 
taking the position that you may not credit the 8th and successive hours 
against the overtime. If we do take that position, you will be duly noti- 
fied and we will not creep up from behind and catch you unaware.”’ 





246 WH Cases 878; 6 WH Cases 453, 1946, 115 Fed 2d 856; 331 U. S. 793, 833; 
91 L ed. ...; 67 Sup. Ct. 1314. 

256 WH Cases 954, 6-3-47, DC SNY 1947; 69 Fed. Supp. 956, reversed and 
remanded by CCA, 2, 1947. 
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This would appear to protect the coal industry for the period between 
May 14, 1947 and June 30, 1947. 

On June 17, 1947, the Administrator terminated, effective as of 
June 30, 1947, all enforcement stays, and stated that from that time 
forward all employers would be responsible for strict compliance with 
the provisions of the FLSA. Therefore, it would appear that with re- 
spect to work done after June 30, 1947, the question of daily overtime 
must stand or fall on its merits. 

It is immediately obvious that in the coal industry there has never 
been any attempt to circumvent the Fair Labor Standards Act where the 
so-called split day plan is involved. The 7-hour day in the bituminous 
coal mining industry with overtime thereafter, resulting in what has 
come to be known as the split day plan, ante-dated the Fair Labor Stand- 
ards Act. The history of the split day in the coal industry, therefore, 
is much different from the factual situation reflected in the cases in 
which the courts have invalidated so-called split day plans. 

In addition, the coal industry has a further defense for such daily 
overtime as may be paid. The courts in invalidating the split-day plans 
have done so mainly on the ground that the ‘‘overtime’’ specified each 
day was not for true overtime work but was for certain hours of work 
within the ‘‘normal, regular’’ workweek. The coal industry is in a posi- 
tion to argue that, in view of its traditional workweek, the daily over- 
time now called for where the hours worked exceed those specified in 
the wage agreement is in fact true overtime compensation for hours 
not normally worked. It appears to be clear that the coal industry is 
in a much better position to defend its contract than were the em- 
ployers whose plans were invalidated in the cited court decisions. 

In this connection, it should be noted that the present contract calls 
for overtime beyond 8 hours per day and 40 hours per week, for inside 
workers, and for overtime beyond 7 hours 15 minutes per day and 36 
hours 15 minutes per week for outside workers. Obviously, if these em- 
ployees work only the specified number of hours no question arises as 
to the ‘‘split day’’ plan as no daily overtime will be payable. Further, 
where additional hours are worked only occasionally and irregularly the 
overtime for such additional hours need not be included as a part of the 
regular rate of pay. Only where such employees regularly and consist- 
ently work a longer number of hours than those specified in the contract 
ean there be any question of inclusion of such overtime in the regular 
rate of pay. 

While it is true that the same basic considerations apply to the 
ease of outside men who work 7 hours and 15 minutes each day and 
consistently work a six day week—that is, whether the overtime paid 
for hours in excess of 3614 and up to 40 hours should be included in the 
regular rate of pay for purposes of computing overtime pay for hours 
over 40, would rest to a large degree upon whether the hours between 
3614 and 40 are a part of the ‘‘normal, regular’’ workweek—yet it 
is felt that the employer here has a much stronger case than is true in 
the daily overtime case. It is believed the courts would be inclined to 
take an even more lenient view in this case than in the case of daily over- 
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time, especially in view of the fact that many companies do not work 
six days a week and therefore there is more basis for the statement that 
in the case of such employees work beyond 3614 hours per week is not 
‘‘regular’’ or ‘‘normal’’ and therefore extra compensation for such work 
is true overtime compensation. 


11. Payment of time and one-half for hours worked on Sunday or 
Holiday—The Administrator takes the position that payment of time 
and one-half for work on a holiday or Sunday does not affect the reg- 
ular rate—that is, the extra compensation is true overtime compensa- 
tion and need not be included in the computation of the regular rate. 


12. Payment for holidays not worked—also for periods of illness, 
vacations, etc-—The Administrator takes the position that while pay- 
ment for holidays not worked, vacations, periods of illness, and other 
miscellaneous periods of leave need not be included in the computation 
of the regular rate for purposes of overtime compensation, such pay- 
ments can not be set off against overtime payments due. He states such 
payments are ‘‘not paid as compensation for overtime work, but for 
some other reason... The amounts so paid by the employer may not, 
therefore, be credited by him as overtime compensation paid to meet the 
requirements of Section 7.”’ 


13. Call-in pay—The Administrator states that when amounts are 
paid under an agreement guaranteeing an employee either a full day’s 
pay or a half day’s pay, etc., on any days when he is called to work 
and work is not available, the extra compensation over and above the 
eompensation for actual hours of work need not be included in de- 
termining the regular rate of pay for purposes of overtime, but neither 
ean it be offset against overtime actually due. 


14. Bonuses. 
INTERPRETATIONS OF THE ADMINISTRATOR 


‘‘Discretionary Bonus.—In bonus plans of the first category, the 
payment and the amount of the bonus are solely in the discretion of 
the employer. The sum, if any, is determined by him. The employee 
has no contract right, express or implied, to any amount... Bonus 
payments of this type will not be considered a part of the regular rate 
at which an employee is employed, and need not be included in com- 
puting his regular hourly rate of pay and overtime compensation. 


‘‘Agrecd Bonus—In bonus plans of the second category the em- 
plover promises, agrees or arranges to pay a bonus. The amount to be 
paid may be fixed or may be ascertainable by the application of a 
formula. An example of this type of plan is a production bonus based 
on the excess over a minimum quota which the individual, the group, 
the plant produces in a period of time. Closely akin is a bonus which 
is paid for performing work in less than the standard time and also 
a bonus which is paid when certain types of merchandise are sold 
through an employee’s efforts. Other kinds of bonuses falling within 
this group are bonuses distributed in a certain amount or on the basis 
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of a fixed percentage of the profits of the employer or of his gross or net 
income... Bonus payments of this type will be considered a part of the 
regular rate at which an employee is employed, and must be included in 
computing his regular hourly rate of pay and overtime compensation. 
No difficulty arises in computing overtime compensation if the bonus: 
covers only one pay period. Under any bonus plan, however, calcula- 
tion of the bonus may necessarily be deferred over a period of time 
longer than a workweek. In such a case the employer may disregard 
the bonus in computing the regular hourly rate until such time as the 
amount of the bonus can be ascertained ... If it is impossible to al- 
locate the bonus among the workweeks of the period in proportion to 
the amount of the bonus actually earned each week, some other rea- 
sonable and equitable method of allocation must be adopted. For ex- 
ample, it may be assumed that the employee earned an equal amount 
of bonus each hour of the pay period and additional compensation for 
overtime may be computed by multiplying the total number of over- 
time hours worked during the period by one-half the hourly rate of pay 
allocable to each hour of the pay period. 

**In some instances the contract for the payment of a bonus in this 
category may also provide for a simultaneous payment of overtime 
compensation on the bonus. In such instances, of course, it is not nee- 
essary that overtime be paid on overtime, and payments according to 
the contract will satisfy in full the overtime provisions of the Act.’’ 


15. Shift differential. 


Shift differentials, etc., are governed by the same rules as applied 
to agreed bonuses. They are a part of the regular rate of pay. 


16. Pension plans—effect on overtime pay. 
INTERPRETATIONS OF THE ADMINISTRATOR 


In February 1944 the Division issued the following statement: ‘‘It 
is our opinion that, provided certain conditions are met, the amount of 
any payment by an employer on behalf of his employees generally or for 
a class or classes of his employees on account of the following types of 
plans need not be reflected in regular rate of pay computations: (1) 
retirement, annuity, or pension plans; (2) sickness or accident dis- 
ability plans; (3) medical and hospitalization plans; (4) death benefit 

lans. 

‘*The conditions which must be met are: (1) the employee must not 
have the option to receive instead of the benefits under the plan any 
part of the contributions of the employer, and (2) the employee must 
not have the right to assign the benefits or to receive a cash consider- 
ation in lieu of the benefits either upon termination of the plan or his 
withdrawal from it voluntarily or through severance of employment 
with the particular employer. 

**It is our view that since the benefits under these plans are pay- 
able only at a time when the employee performs no work, the employ- 
er’s contributions to such plans may be regarded as compensation for 
hours not worked.’’ 
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17. Pay in lieu of vacations. 
INTERPRETATIONS OF THE ADMINISTRATOR 


‘*A sum paid to an employee for foregoing a vacation, which is in 
addition to the employee’s normal compensation, is not in fact compen- 
sation for hours worked. It is a sum which, pursuant to the normal 
employment arrangement, the employer would pay to the employee for 
a period during which the employee did not work. The sum remains 
vacation pay, and, therefore, not compensation for hours worked. It is 
our opinion, therefore, that if an employee’s vacation pay is given him 
in addition to his normal earnings for hours worked, when he foregoes 
his vacation, such an additional payment is not compensation for hours 
worked and does not affect the employee’s regular rate of pay under 
the Fair Labor Standards Act. This opinion is, of course, limited to 
situations where (1) there is a bona fide agreement that the employees 
shall receive a vacation with pay and (2) the sum paid is the approxi- 
mate equivalent of the employee’s normal earnings for a similar period 
of time. Thus, for a two weeks’ vacation period the sum paid in lieu 
of vacation would be the normal earnings of the particular employee for 
a two weeks’ period.’’ 


18. Retroactive wage adjustments. 


In a statement by the Division issued April 6, 1946, it was made 
clear that all employees who worked overtime hours during a period 
covered by a retroactive wage adjustment are entitled to receive addi- 
tional overtime pay to reflect the increase in basic rates even though 
the employer and the union may have agreed that the new rates would 
not increase overtime pay retroactively. 


19. Wage deductions. 
TEXT OF THE ACT 


“*See. 3 (m) ‘Wage’ paid to any employee includes the reasonable 
cost, as determined by the Administrator, to the employer of furnish- 
ing such employee with board, lodging, or other facilities, if such board, 
lodging, or other facilities are customarily furnished by such employer 
to his employees.’’ 


INTERPRETATIONS OF THE ADMINISTRATOR 


On June 17, 1947, the Wage-Hour Administrator stated that ef- 
fective June 30, 1947, employers would be responsible for strict com- 
pliance with the provisions of the FLSA and that all statements, orders 
or instructions inconsistent with that position were rescinded. However, 
in response to a request for a ruling, the Administrator advised the Na- 
tional Coal Association, under date of June 27, 1947, that the statement 
of June 17 does not cancel Release No. R-1925 dated January 11, 1943 
which is quoted below in full: 
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‘“‘The Administrator of the Wage and Hour and Public Contracts 
Divisions of the U. S. Department of Labor announced today that, un- 
der both the Fair Labor Standards Act and the Public Contracts Act, 
where more than 40 hours are worked by the employee, deductions may 
be made on the same basis as in shorter workweeks if the purpose and 
effect are not to evade the overtime requirements of either Act. 

‘‘The announcement modifies the position formerly taken under 
the Fair Labor Standards Act that certain pay roll deductions were 
illegal in a week in which overtime was worked, although if 40 hours 
or less had been worked in that week the deduction would not have cut 
into the minimum wage. The modification does not alter the interpreta- 
tion concerning deductions in weeks of 40 hours or less. 

‘*Under the Fair Labor Standards Act the term ‘wage’ includes the 
‘reasonable cost,’ as determined by the Administrator, to the employer 
of furnishing an employee with ‘board, lodging or other facilities’ when 
such items are customarily furnished. 

** Accordingly, deductions for such items as housing, meals, fuel, 
and merchandise furnished at a company store may be made even if 
they reduce the cash wage below the minimum, provided the prices 
charged do not exceed the reasonable cost of such facilities. When such 
items are furnished the employee at a profit, the deductions from wages 
in weeks in which no overtime is worked are considered to be illegal only 
to the extent that the profit reduces the wage which includes the cost 
of the facilities below the required minimum. Deductions for articles 
such as tools, miners’ lamps, dynamite caps, and other items which do 
not come within the category of ‘board, lodging, or other facilities’ are 
illegal in such weeks to the extent that they reduce the wages of the 
employee below the minimum required by the Act or by an applicable 
wage order. 

‘‘Under the new position of the Administrator, deductions may 
be made in overtime weeks but the amount thereof is limited to the 
amount which could be deducted if the employee had worked only 40 
hours. For example, if an employee is employed at a rate of 50 cents 
an hour in an industry covered by a wage order establishing a minimum 
wage of 40 cents an hour, the maximum amount which may be deducted 
from his wages in a 40-hour week for items such as tools, dynamite 
caps, miners’ lamps or other articles which are not ‘facilities’ within the 
meaning of the Act is 40 times 10 cents or $4. Deductions in excess of 
this amount for such articles are illegal in overtime weeks. 

‘‘There is no limit, of course, on the amount which may be deducted 
for ‘board, lodging, or other facilities’ either in overtime weeks or in 
weeks when no overtime is worked, provided that these deductions are 
made for the reasonable cost of the items furnished. When such items 
are furnished at a profit, the amount of the profit (plus the full amount 
of any deductions for articles which are not facilities) may not exceed 
$4 in the example given in a week when more than 40 hours are worked 
and may not cut into the minimum due in non-overtime weeks. 

‘*Deductions made only in overtime weeks or increases in the prices 
charged for articles or services during overtime weeks will be scrutinized 
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to see whether they are manipulations to evade the requirements of the 
overtime provisions. 

‘‘The foregoing interpretation with respect to the permissibility of 
deductions will apply to both the Fair Labor Standards Act and to the 
Public Contracts Act.’’ 


20. Summary of computation of overtime. 


When an employee works more than 40 hours during a week, in 
order to comply with the FLSA he must be paid, for that week, an 
amount of money equal to the sum of the following: (1) the amount due 
him under the contract or employment arrangement for the first 40 
hours regularly and normally worked, including production bonuses, 
shift differential, agreed bonuses, ete.; (2) for all hours over 40, time 
and one-half the regular rate, computed by dividing the amount pay- 
able for the first 40 hours regularly worked by 40. There can be slight 
variations under certain circumstances, as, for example, when an em- 
ployee is employed at two different rates of pay during the week and 
the employer therefore has the option of computing overtime at the 
rate applicable to the overtime hours (as explained in a preceding para- 
graph). 


V—“HOT GOODS” 
TEXT OF THE ACT 


**See. 15(a) After the expiration of one hundred and twenty days 
from the date of enactment of this Act, it shall be unlawful for any 
person— 

**(1) to transport, offer for transportation, ship, deliver, or sell 
in commerce, or to ship, deliver, or sell with knowledge that shipment 
or delivery or sale thereof in commerce is intended, any goods in the 
production of which any employee was employed in violation of section 
6 or section 7, or in violation of any regulation or order of the Admin- 
istrator issued under section 14; except that no provision of this Act 
shall impose any liability upon any common carrier for the transporta- 
tion in commerce in the regular course of its business of any goods not 
produced by such common earrier and no provision of this Act shall 
excuse any common carrier from its obligation to accept any goods for 
transportation; ... 

**See. 16(a) Any person who wilfully violates any of the provisions 
of section 15 shall upon conviction thereof be subject to a fine of not 
more than $10,000, or to imprisonment for not more than six months, or 
both. No person shall be imprisoned under this subsection except for 
an offense committed after the conviction of such person for a prior 
offense under this subsection. 

**See. 17. The district courts of the United States . . . shall have 
jurisdiction . . . to restrain violations of section 15.’’ 


INTERPRETATIONS OF THE ADMINISTRATOR 


As a result of court decisions broadening the concept of interstate 
commerce, the Wage and Hour Administrator on March 15, 1945, is- 
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sued a statement to the effect that the Act was interpreted to extend 
coverage to employees engaged within a State in the production of 
goods to be used within the same State in carrying on interstate com- 
merce. 

In response to an inquiry from the National Coal Association, in 
whic) issue was taken with the Division’s ruling that the Act applied 
to mine timber suppliers, the Wage and Hour Division wrote under 
date of April 16, 1945, that ‘‘The Division has long been of the opinion 
that employees of firms who are engaged in supplying mine timbers and 
props to mines which produce coal for interstate commerce are covered 
by the Fair Labor Standards Act as engaged in a process or occupation 
necessary to such production within the meaning of section 3(j) ... 
I cannot agree with your conclusion that under section 3(i) of the Act 
the mines are ultimate consumers other than producers, manufacturers 
or processors of goods.’’ 

Although the National petitioned for reconsideration of this ruling, 
the Division again wrote, under date of June 28, 1945, as follows: 


**‘T have given careful consideration to the position which you 
advance and have come to the conclusion that it does not require or 
justify a change in the long-established and consistent position of 
the Divisions discussed in my letter to you of April 16, 1945. 

‘*Coverage under the Fair Labor Standards Aet of employees 
engaged in producing mine timbers for use within the State in 
mines producing metal ore for interstate commerce was upheld in 
the case of Bicanic v. J. C. Campbell Co.2* I believe that the hold- 
ing of that court is directly in point. 

‘«. . . Furthermore, I cannot agree with you that ‘no part of 
the coal product moving out of the mine has any relation, direct or 
indirect, to the timbers.’ I am certain that you will agree that few, 
if any, coal mines except open-pit mines would remain in produc- 
tion very long after their timber supply was cut off.’’ 


On March 11, 1946, the U. S. District Court for the Western Dis- 
trict of Virginia ruled, in Walling v. Hammer,”" that the operations of 
a supplier of coal mine props are subject to the Fair Labor Standards 
Act. 

In view of the foregoing, there is no longer room for doubt that 
employees engaged in the production of mine props which are later 
used in mines whose production enters interstate commerce are consid- 
ered by the Government to be covered by the provisions of the Fair 
Labor Standards Act. 

It is to be noted that, although the ‘‘hot goods’’ provision of the 
FLSA, quoted at the beginning of this memorandum, does not make 
the coal producer liable to the employees of the mine prop producer, it 
does subject the coal producer to a fine of not more than $10,000 for 
wilfully shipping coal in interstate commerce if the mine props used 


267 WH. Rept. 745 Minn. DC 1944; 19 NW (2d) 7; Minn. Sup. Ct. 1945, 220 
Minn. 115; 20 N. W. 2d 885; 327 U. S. 787; 90 L. ed. "+ 66 Sup. Ct. 805. 
275 WH Cases 953, DC WD Va. 1946; 64 Fed. Supp. 690. 
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in the production thereof were produced by employees who were not 
compensated in accordance with the FLSA, and for a second conviction 
adds a possible six months imprisonment. Possibly even more import- 
ant, it provides that the courts may restrain the shipment of coal in 
commerce if mine props produced without compliance with the Act were 
used in the production of the coal. Emphasizing the danger to coal 
producers is the recent action of the Administrator in asking for an 
injunction against out-of-state shipment of the coal produced by the 
Pioneer Coal Company because the mine props used were produced in 
violation of the FLSA. This action is now pending in the District 
Court for the Eastern District of Kentucky. 

Further, it is the custom of some coal companies to purchase quan- 
tities of coal from nearby truck mines and in turn transship the coal 
in interstate commerce. Such companies are faced with the same prob- 
lem as to whether the coal was produced in the first instance in accord- 
ance with the Fair Labor Standards Act. 

The same problem is also presented in the purchase of sand, gravel, 
ice or anything else used by a coal producing company. 

Some time ago the Wage and Hour Administrator issued a state- 
ment discussing in full the course of action producers should take to 
ascertain that their suppliers have complied with the Fair Labor Stand- 
ards Act and to protect themselves insofar as possible. In view of the 
importance of this matter to all coal producers, that statement is repro- 
duced here in full. 


‘‘Frequently I have been asked what steps manufacturers can 
take to protect themselves against violating the ‘hot goods’ pro- 
vision of the Fair Labor Standards Act—steps which will show an 
honest effort to avoid the purchase of goods or materials manu- 
factured in violation of the minimum wage and overtime provis- 
ions of the statute and which will satisfy the enforcement policies 
of the Administrator. I have always thought that was a fair request, 
and we have always been anxious to point out measures which our 
experience has shown to be both reasonable and effective. 

**It must be realized that the problems involved in violations 
of Section 15(a)(1) are twofold. In the first place, the Wage and 
Hour Division of the Department of Labor is confronted with ques- 
tions as to whether there has been a ‘wilful’ shipment, sale, or 
transportation, of goods produced by others in violation of the 
statute so that the criminal penalties should be invoked. This Di- 
vision, of course, recognizes that if the manufacturer neither knew 
nor had reason to think that the goods he purchased were produced 
in violation of the Act, he should not be accused of wilfully vio- 
lating that Section. But, the problem does not end there because 
even if there has been no knowledge the statute makes it unlawful 
to ship any ‘hot goods’ in interstate commerce and the Division has 
no choice but to stop the movement of the goods in interstate com- 
merce. The Division realizes, however, that the manufacturer de- 
siring to comply fully with the provisions of the Act should have 
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some means of protection available to him so that he will not find 
himself with ‘hot goods’ on hand which he cannot ship across State 
lines and which, because of that, may become worthless to him. 

‘*We have given this problem a great deal of thought and have 
utilized our experience over the past two and a half years so that we 
believe we can indicate a method which would be both fair to the 
manufacturer and effective in preventing violations of Section 
15(a)(1). Since the problem has most frequently arisen in connec- 
tion with purchases of wood products by lumber concentration 
yards, chemical companies, pulpwood and paper companies, and 
other large users of timber products, the problem can be made clear 
by using the lumber industry as an example. 

‘At the outset, it is best to indicate what the Division’s en- 
forcement policy has been toward the manufacturer and the sup- 
plier with whom he contracts. Where the manufacturer has paid 
prices for wood products which are adequate to enable the con- 
tractor to pay the wage and overtime compensation called for by 
the Act and leave himself a fair profit, we have always recognized 
that the primary cause of the violation is the contractor—the man 
who has failed to pay his employees in accordance with the provis- 
ions of the Act notwithstanding that he was financially able to do 
so. In such cases, our principal enforcement effort has been di- 
rected at the prosecution of the contractor. But, where the manu- 
facturer has paid prices which are not sufficient to enable the con- 
tractor to comply with the Act, it is clear that we should pursue the 
manufacturer under 15(a) (1), since he clearly is the source of the 
evil, and not the contractor, who, though he is violating the statute, 
can contend with much reason that he has been forced to do so by 
the price practices of the manufacturer. 

‘*Yet, even though the manufacturer has paid enough for his 
wood to enable the contractor to pay the wages the law requires, he 
is still faced with the possibility that he may be receiving ‘hot 
goods’ with which he may be ‘stuck.’ He must, therefore, take 
further precautions. We do not ask that he ‘police’ his contractors 
to see whether they are complying—that is our job; but he can 
easily use the facilities already available to him to see that his con- 
tractors are not selling him wood products which are ‘hot.’ The 
important facilities available to him are: 

‘**1. The contract which he makes with the supplier, and 

**2. The use of his normal contacts with the supplier to see 
whether the contracts are being complied with. 

‘*First, as to the contract, there is no reason why it should not 
be written to provide that the supplier shall pay each of his em- 
ployees the minimum wage and overtime compensation required 
by the Act; that he should keep the records required by the Act 
(this is most important), and that if he fails to comply with those 
provisions the contract will be terminated forthwith, and will not 
be continued unless wage restitution is made to the employees con- 
cerned. This is simple, obviously reasonable, and entails no addi- 
tional burden on the manufacturer. 
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‘“Now, as to the second aspect—the ‘checking up’ process. Most 
chemical companies, lumber dealers, and pulpwood companies, which 
buy large quantities of wood, do not deal at arm’s length with 
their suppliers. They employ woodsmen, buyers, foresters, and other 
representatives who are constantly in the field checking the oper- 
ations of the contractors for various purposes—to see whether 
proper forestry practices are being observed; to see that the price 
paid for the wood is not too high; to see whether the contractor 
is desirable in other respects for future business dealings. There 
is no reason why these men should not at the same time ‘spot 
check’ the contractors’ operations to see whether they are comply- 
ing with the wage and hour provisions of the contract and to de- 
tect any ‘hot goods’ in the making. If they determine that no 
records are being kept; if it is apparent that records are being 
falsified, or if it clearly appears that some employees are not being 
properly compensated, then, of course, they would report such find- 
ings to their companies which then could invoke the terms of con- 
tract and cut off the contractor. In these circumstances, unless this 
is done, the manufacturer cannot claim he had no knowledge or rea- 
son to believe that the goods he was thereafter receiving from that 
contractor were ‘hot.’ He cannot in such circumstances expect this 
Division not to take action against him under Section 15(a)(1). 
This is the kind of ‘policing’ we have a right to expect the manu- 
facturer to do because it is the kind of policing which any practical 
interpretation of the statute requires him to do for his own pro- 
tection. 

‘‘There is a further important problem. Many cutters, peelers, 
and other woods employes are paid by piece rate and it is said 
that the manufacturers cannot know whether employes so paid are 
receiving at least 30 cents an hour. (Note: Minimum wage is now 
40 cents per hour.) It is not difficult to determine whether piece 
rates are adequate to yield at least 30 cents an hour and the Divis- 
ion, now as in the past, is ready and anxious to cooperate with em- 
ployers in determining the adequacy of piece rates. We realize 
that as a practical matter the rate cannot be placed so high that 
the slowest worker invariably will earn 30 cents an hour working 
at that rate. This, however, does not present any insuperable 
problem in complying with the minimum wage provision of the 
Act. If the piece rate is fixed at a point where 85 per cent of the 
average run of workers in these industries will earn 30 cents or 
more, I think the rate would be fair. But it is then necessary that, 
as to the other 15 per cent, the employer shall supplement their 
piece rate earnings to bring them up to 30 cents an hour if he 
desires to continue to utilize their service. In most cases it is en- 
tirely feasible for the manufacturer to stipulate in the contract with 
his suppliers that if piece rates are to be used they should not be 
less than that agreed upon as one which will yield not less than 
30 cents an hour to 85 per cent of the workers. Easily made time 
studies and surveys will indicate what the rate should be, and 
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this Division will be glad to ‘check’ such surveys against informa- 
tion in its possession to determine whether the rate will achieve the 
desired result. 

‘*If these steps are taken in good faith, the Division will re- 
gard the manufacturer as having done all that he should be ex- 
pected to do to protect himself against liability under Section 
15(a)(1) of the Fair Labor Standards Act. If violations by the 
supplier continue thereafter, we will recognize that our action 
should be against the supplier and not the manufacturer. 

‘**T think this plan is reasonable. I think it would prove ef- 
fective. I think, in the long run, it will benefit the manufacturer as 
well as the employees involved. We have yet to hear any valid 
objection to its use. We shall be glad to work out the details of 
its operation in any industry which is faced with this problem 
and desires to solve it along these lines.’’ 


VI—RECORD-KEEPING REQUIREMENTS 
TEXT OF ACT 


**Sece. 11(c) Every employer subject to any provision of this Act 
or of any order issued under this Act shall make, keep, and preserve 
such records of the persons employed by him and of the wages, hours, 
and cther conditions and practices of employment maintained by him, 


and shall preserve such records for such periods of time, and sha/] make 
such reports therefrom to the Administrator as he shall prescribe by reg- 
ulation or order as necessary or appropriate for the enforcement of the 
provisions of this Act or the regulations or orders thereunder.’’ 

The Act further provides, in other sections, penalties for violation 
of certain sections (including Section 11l-c), in the amount of $10,000 
maximum fine or, for a second conviction, an additional maximum of 
six months imprisonment. 


REGULATIONS OF THE ADMINISTRATOR 


Because of their length, the regulations of the Administrator will 
be summarized here. No particular order or form of records is pre 
scribed. 


1. Wage deductions (516.1)—Any employer who makes deductions 
from the wages of his employees for ‘‘board, lodging, or other facilities’’ 
shall maintain and preserve records substantiating the cost of furnish- 
ing each class of facility. Such records must include itemized accounts 
showing the nature and amount of any expenditures entering into the 
computation of reasonable cost and shall contain the data required to 
compute the amount of the depreciated investment in any assets al- 
locable to the furnishing of the facilities, including the data of ac- 
quisition or construction, original cost, rate of depreciation and total 
amount of accumulated depreciation on such assets. These records are 
to be kept two years. 


2. Covered employees (516.2)—Every employer shall maintain and 
preserve payroll or other records containing the following information 
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on each covered employee: (1) name in full, plus identifying symbol 
or number if such is used on any time, work or payroll records; (2) 
home address; (3) date of birth if under 19; (4) occupation; (5) time 
of day and name of day on which employee’s workweek begins; (6) reg- 
ular hourly rate of pay (only in weeks when overtime is worked) and 
basis on which wages are paid; (7) hours worked each workday and 
total hours worked each workweek; (8) total daily or weekly straight- 
time earnings or wages; (9) total weekly overtime excess compensation ; 
(10) total additions to or deductions from wages paid each pay period; 
(11) total wages paid each pay period; and (12) date of payment and 
the pay period covered by payment. 
These records must be kept for four years. 


3. Employees exempt as executive, administrative, professional, local 
retail, or outside sales employees (516.7)—For employees in this class, 
employers must maintain payroll or other records containing the fol- 
lowing information; (1) name in full; (2) home address; (3) date of 
birth if under 19; (4) occupation; (5) time of day and name of day on 
which emplovee’s workweek begins; (6) basis on which wages are paid; 
(7) total wages paid each pay period; and (8) date of payment and pay 
period covered by payment. 

These records must be kept for four years. 


4. Employees exempt as employed in a retail or service establish- 
ment (516.12)—For such employees the employer must keep, for a 
period of four years, payroll or other records containing: (1) name in 
full; (2) home address; (3) occupation; (4) date of birth if under 19; 
and (5) place or places of employment. 


5. Additional records to be preserved—Employers must preserve for 
at least two years basic time cards, wage rate tables, work time schedules. 
and the originals or true copies of any and all customer orders or in- 
voices received, incoming or outgoing shipping or delivery records, as 
well as all bills of lading and all billings to customers (other than 
“eash’’) which the employer retains or makes in the course of his bus- 
iness or operations. 


VII—PORTAL-TO-PORTAL PAY ACT OF 1947 


1. Statute of limitations. 

The Portal-to-Portal Pay Act of 1947, approved May 14, 1947, 
imposed a Federal statute of limitations on suits under the Fair Labor 
Standards Act. In the case of causes of action accruing on or after 
May 14, 1947, suits must be commenced within two years after the cause 
of action accrued. With respect to causes of action accruing before 
May 14, 1947, suit must be commenced within two years or within the 
period prescribed by the applicable State statute of limitations, which- 
ever is shorter. A 120-day period of grace was allowed, which has now 
expired, during which time suits could be filed unless barred by the 
applicable State statute of limitations. 
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2. Good-faith reliance upon Administrative order. 


The Act provides that with respect to acts prior to May 14, 1947, 
no employer shall be subject to any liability under the FLSA if he 
proves that the act or omission complained of was in good faith in con- 
formity with and in reliance on any administrative regulation, order, 
ruling, approval, or interpretation of any agency of the United States, 
or any administrative practice or enforcement policy of such agency. 

With respect to acts subsequent to May 14, 1947, the Act also ex- 
cuses the employer from liability if he can prove that the action com- 
plained of was in good faith in conformity with and in reliance on any 
‘‘written administrative regulation, order, ruling, approval, or inter- 
pretation,’’ of the Administrator of the Wage and Hour Division, or 
any administrative practice or enforcement policy of the Administrator. 
Thus, for the future, employers may not rely on other government agen- 
cies insofar as the FLSA is concerned, but only upon the Administrator. 


3. Liquidated damages and compromise of claims. 


The Portal-to-Portal Pay Act also amended the FLSA to provide 
that liquidated damages are discretionary with the courts instead of 
mandatory, and that employers and employees might compromise claims 
arising before the passage of the Act. 


4. What constitutes ‘‘compensable time.’’ 


A. Activities prior to and subsequent to principal activity.——The 
Portal-to-Portal Pay Act provides that an employer shall not be liable 
under the FLSA for failure to pay for walking, riding, or traveling to 
and from the place of performance of the principal activity or activities, 
or for activities which are preliminary to or postliminary to said prin- 
cipal activity or activities, which occur either prior to the time at which 
the employee commences, or subsequent to the time when the employee 
ceases, such principal activity or activities; provided, however, that an 
employer shall not be relieved of such liability if such activity is com- 
pensable by either (1) an express provision of a written or nonwritten 
contract in effect at the time of such activity; or (2) a custom or prac- 
tice in effect, at the time of such activity, at the establishment where 
such employee is employed, not inconsistent with a written or non-writ- 
ten contract. 

Thus, travel-time will be considered work time if the parties so 
agree. It will be noted, also, that there is nothing to prevent an agree- 
ment for the payment of different rates for the travel-time and produe- 
tive time. 


B. Activities from beginning of productive time to end of produc- 
tive time—It is to be noted that the Portal-to-Portal Act makes no 
changes whatsoever in the rules for the determination of what is com- 
pensable time insofar as activities between the commencement of the 
principal activities and the end of such principal activities are con- 
cerned. 
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(1) Safety meetings—If meetings and lectures for the purpose of 
teaching mine rescue or fire prevention, etc., are held during the regular 
work period, they will be considered as compensable work time. [f, 
however, they are held outside the regular work period, it is believed 
that they are covered by the Portal-to-Portal Act and are compensable 
only if there is a contract or custom in effect at the time making them 
eompensable. 


(2) Treatment for injury—In response to a question whether an 
employee’s workweek includes time spent by him in being treated for 
an injury which occurred in the course of employment, the Adminis- 
trator stated: ‘‘ With respect to employees required to see a doctor be- 
eause of injury occurring in the course of their employment, it is our 
opinion that if the injury occurs during the working day and the em- 
ployee is then treated by a company doctor on the company premises, the 
time spent in undergoing the treatment on that day should be considered 
hours worked.’’ 


(3) Short rest periods—Short rest periods given employees in the 
course of their day’s work must be counted as working time for the 
purposes of the FLSA. The Administrator instructed field represen- 
tatives of the Division in April, 1940 that in computing ‘‘hours of 
work’’ payment under the Act should be required for rest periods up to 
20 minutes in length. 


(4) Lunch periods—Where there is a payment for the lunch period 
the amount of such payment must be included as part of the compensa- 
tion received in the computation of the regular rate of pay. Whether 
the period of time designated as a lunch period is to be included in the 
number of hours worked, for the purpose of computing the regular rate 
of pay, depends upon whether it constitutes compensable work time 
under the FLSA. 

With respect to which lunch periods are compensable time, the fol- 


‘lowing statements of the Administrator throw some light on the ques- 


tion: ‘‘It is my opinion that periods when the employee is relieved of 
all duties for the purpose of eating meals need not be included in the 
determination of an employee’s working hours ... With respect to 
the employee taking only a short 15-minute lunch period, . . . the period 
is too short to utilize effectively in the employee’s own interest and is 
more akin to a waiting period or short rest period. This period should 
accordingly be treated as hours worked.’’ In response to a question 
eoncerning the half-hour lunch period of underground employees in 
metal mines, the Administrator stated: ‘‘The determination of the 
Division on this question provides that any fixed lunch period of one- 
half hour or more during which the miner is relieved of all duties 
should be excluded from the workday, even though the lunch period is 
spent underground.”’ 

There have been several court decisions to the effect that if the 
employee, during his lunch period, is still on duty or has any duties. 
to perform during such period, the lunch period is compensable work 
time. 
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There is some question whether the present one-half hour lunch 
period in the coal industry should be considered work-time, inasmuch 
as the period is staggered and there is no interruption in operations. 
However, the union contract treats it as part of the work time and if 
this is followed there will be no difficulty with the FLSA for the fol- 
lowing reason: Treating this period as work time results in a larger 
payment to the employee than required by the FLSA if the period is not 
considered work time. Thus, for example, a man receiving $12.00 per 
day and working a six day week, under the union contract would receive 
$78.00 for the week’s work. But if the lunch period is not compensable 
time under the FLSA that man’s hourly rate for the first five days 
(71% hours per day) is $1.60, and for the same workweek (which would 
then be only 45 hours under the FLSA—remembering that this is 
based on the supposition that the lunch period is not compensable time) 
the payment of $76.00 (40 hours at $1.60 plus 5 hours at time and one- 
half) would satisfy the requirements of the FLSA, although of course 
it would not satisfy the requirements of the union contract. 

It is to be noted that if (1) the lunch period is not considered com- 
pensable time by the Wage-Hour Division, and (2) during a six-day 
week the overtime payment called for in the first 24% hours of the sixth 
day is considered as part of the regular rate by the Wage-Hour Division 
(see IV-10, ‘‘split-day’’ plan, supra), then the amount called for by the 
union contract would be slightly less than the amount required by the 
FLSA. In the example given above, whereas the union contract would 
call for a payment of $78.00, the FLSA would require a payment of 
$78.3714, computed in the following manner: $60.00 for first 37% 
hours, plus $6.00 for first 214 hours on sixth day, equals $66.00 for first 
40 hours, or $1.65 per hour. 5 hours at time and one-half this rate 
equals $12.3714, making total of $78.3714. 

If the Wage-Hour Division considers the miners’ lunch period as 
not being compensable work time, the payments required by the union 
contract may well furnish a possible leeway in the event the employer is 
charged with failure to satisfy the FLSA in some other respect—that is, 
it furnishes a leeway if the employer can convince the Wage-Hour Di- 
vision or the courts that the miners’ lunch periods do not constitute 
compensable work time under the Fair Labor Standards Act and that 
the first 214 hours of the sixth day are not part of the ‘‘regular’’ work- 
week and therefore overtime compensation paid for such hours is in fact 
true overtime compensation. 


VIII—CHILD LABOR 
TEXT OF ACT 


**See. 12(a). After the expiration of one hundred and twenty 
days from the date of enactment of this Act, no producer, manufactur- 
er, or dealer shall ship or deliver for shipment in commerce any goods 
produced in an establishment situated in the United States in or about 
which within thirty days prior to the removal of such goods therefrom 
any oppressive child labor has been employed. .. . 
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**See. 3. As used in this Act—(1) ‘Oppressive child labor’ means 
a condition of employment under which (1) any employee under the 
age of sixteen years is employed by an employer (other than a parent 
or a person standing in place of a parent employing his own child or 
a child in his custody under the age of sixteen years in an occupation 
other than manufacturing or mining) in any occupation, or (2) any 
employee between the ages of sixteen and eighteen years is employed 
by an employer in any occupation which the Chief of the Children’s 
Bureau in the Department of Labor shall find and by order declare to be 
particularly hazardous for the employment of children between such 
ages or detrimental to their health or well-being.”’ 

Thus it will be seen that no one under 16 may be employed in any 
industry except that a parent may employ his own child in occupa- 
tions other than manufacturing or mining. There are other exceptions, 
such as agriculture, etc., which are not of interest to the coal mining 
industry. As shown above, the Act provides that no one under 18 can be 
employed in any industry which has been declared hazardous. The 
Children’s Bureau has recently been shifted to the Wage-Hour Division. 


REGULATIONS OF CHILDREN’S BUREAU 


By order of the Chief of the Children’s Bureau dated August 1, 
1940, it was declared that ‘‘all occupations in or about any coal mine, 
except the occupation of slate or other refuse picking at a picking table 
or picking chute in a tipple or breaker and occupations requiring the 
performance of duties solely in offices or in repair or maintenance shops 
located in the surface part of any coal-mining plant, are particularly 
hazardous for the employment of minors between 16 and 18 years of 
age .... For the purpose of this order . . . the term ‘all occupations in 
or about any coal mine’ shall mean all types of work performed in any 
underground working, open-pit, or surface part of any coal-mining plant 


that contribute to the extraction, grading, cleaning, or other handling 
of coal.’’ 
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Appointment of Hearing Examiners 


Following the announcement made concerning the appointment of 
Hearing Examiners, President Harry C. Ames, wrote the Chairman of 
the Civil Service Commission under date of October 27th as follows: 


Honorable Harry B. Mitchell, Chairman, 
Civil Service Commission 
Washington 25, D. C. 


Dear Mr. Chairman: 


As President of the Association of Interstate Commerce Commis- 
sion Practitioners, my attention has been called to your public announce- 
ment concerning the appointment of hearing examiners pursuant to the 
Administrative Procedure Act, and more particularly to that portion 
of such announcement which calls for the establishment of a Board of 
Examiners to include: 

At least two persons from outside the government who have an out- 

standing reputation in the field of administrative law. 

If it is at all compatible with your present plans we would like 
to place before you for your consideration a panel of names of several 
outstanding lawyers whom we believe would make desirable members of 
such a Board. As you no doubt know, the Interstate Commerce Com- 
mission will require what will perhaps constitute the greatest number of 
hearing examiners in any single agency and its body of practitioners is 
vitally interested in the caliber and efficiency of the men to be appointed. 
Further, we believe that our intimate contact with the Commission 
qualifies us with knowledge on these subjects. 

As a precedent for the submission of such a panel of names I refer 
you to a similar step taken by our organization on the occasion of the 
death of Commissioner Porter which left an unfilled vacancy until 
December 31, 1950. We appointed a Committee and submitted to Pres- 
ident Truman a panel of names of men, any of whom we felt would 
make a highly desirable appointment. The President received our 
Committee in person and the appointment made was of a man prom- 
inent on our suggested panel. I hasten to add that we make no claim 
that such appointment was controlled or even influenced by our recom- 
mendation, but I cite the circumstances merely to show that our pro- 
posal to you is not new. 

If you receive our suggestion favorably I shall take the necessary 
steps to submit a panel. 


Very truly yours, 


Harry C. Ames, President 
Association of Interstate Commerce 
Commission Practitioners. 
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On November 10th, Mr. Ames wrote Chairman Mitchell again sub- 
mitting a panel of names for possible service on the Board to be con- 
stituted for the appointment of Hearing Examiners. The following 
members were recommended by Mr. Ames for this important assignment: 

Mr. R. Granville Curry, Washington, D. C. 
Mr. J. Carter Fort, Washington, D. C. 
Mr. Wilbur LaRoe, Jr., Washington, D. C. 

Following the receipt of the letters above referred to, Chairman 
Mitchell of the Civil Service Commission wrote President Ames under 
date of November 21st as indicated: 


Mr. Harry C. Ames, President 
Association of Interstate Commerce 
Commission Practitioners 

2218 I. C. C. Building 

Washington 25, D. C. 


Dear Mr. Ames: 


I have your letters of October 27, 1947, and November 10, 1947 
concerning the personnel of the Board of Examiners which is to be 
established by this Commission in connection with the Administrative 
Procedure Act. 

Your suggestions are especially timely as we are now considering 
personnel for this Board. We will, you can be sure, give careful con- 
sideration to the list of persons whom you suggested. 

We appreciate your cooperation and interest in this matter, and 


hope that we may have the privilege of your continued cooperation in 
this field. 


Sincerely yours, 
Harry B. MitcHetu, President. 








Annual Report of Committee on Unauthorized 
Practice of Chicago Bar Association* 


By Samuet M. Kang, Chairman 


FEDERAL AGENCY PRACTICE 


Prior to the enactment of the Administrative Procedure Act on 
June 11, 1946, the Board of Managers upon the recommendation of 
the Committee on Unauthorized Practice opposed and criticized Section 
6(a) of that Act which provided in part that: ‘‘Every party shall be ac- 
corded the right to appear in person or by or with counsel or other duly 
qualified representative in any agency proeeeding.’’ The opposition 
was based upon the view that the privilege with reference to ‘‘other 
qualified representative’’ constituted legislative approval of the right 
of laymen to appear before federal agencies and thereby to practice law. 
However, the sponsors of the Act in the American Bar Association took 
the position that other language in the section made it clear that the 
intention was to preserve the status quo with respect to lay practi- 
tioners before federal agencies without enlarging their rights, and that 
agency practice should be the subject of separate legislation. Such legis- 
lation, sponsored by the American Bar Association, intended by its 
draftsmen to provide the needed regulation over said practice, was 
introduced in the House of Representatives by Congressman John W. 
Gwynne of Iowa on March 20, 1947, as H. R. 2657. It is entitled, ‘‘A 
Bill to protect the public with respect to practitioners before adminis- 
trative agencies.’’ 

The Bill attempts to set up qualifications for all who seek to rep- 
resent others in agency proceedings, and to establish effective controls 
and procedure for discipline. It provides that no one ‘‘shall practice, 
hold himself out as a practitioner, or in any other manner assume 80 
to practice’’ without first having obtained credentials from a Credentials 
Committee of five members, four of whom would be lawyers. The Cre- 
dentials Committee would have the power to ‘‘make rules, fix compen- 
satory admission and annual renewal fees.’’ 

Under the Bill, credentials to lawyers would be issued through the 
offices of the Clerks of the United States District Courts. Possession of 
credentials would with one stated exception, entitle lawyers to practice 
before any agency. 

With reference to laymen, the Bill provides: 

1. That they may not be permitted to practice in proceedings in 
connection with any form of compulsory process or proceedings pur- 
suant to Section 7 or 8 of the Administrative Procedure Act. Said Sec- 
tions 7 and 8 deal with hearings where testimony is given under oath, 
witnesses are examined and cross-examined, a record is made and a 
oe ge rendered with findings and conclusions upon the issues of fact 
and law; 





* Excerpts from pages 79-82 of the November, 1947 issue of the Chicago Bar 
Record, published by the Chicago Bar Association. 
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2. That credentials may be issued to laymen to appear in other 
proceedings if the ‘‘agency shall find it necessary in the public inter- 
est and in the interest of the parties’’ and then only after the agency 
has certified that the applicant is qualified and the Credentials Com- 
mittee is satisfied of his ‘‘good moral character, repute and fitness.’’ 
Laymen would be required to meet the same qualifications with refer- 
ence to character and fitness and be governed by the standards of pro- 
fessional conduct as are applicable to lawyers; 

3. That nothing in the Act shall be deemed to permit them to prac- 
tice law. 

All practitioners under the Bill are made subject to discipline. In 
the case of lawyers, revocation of credentials would be by action of a 
court which would proceed de novo, but in case of laymen, the revoca- 
tion would be by order of the agency, subject to judicial review. The 
Bill provides for severe penalties for violation of any of its provisions. 

Although the Committee thought the Bill might well be clarified 
and strengthened, it was of the opinion that H. R. 2657 represents an 
important step forward in improving existing conditions with respect 
to agency practice and should receive support by the Bar. Acting upon 
the recommendation of the Committee, the Board of Managers adopted 
a Resolution on June 5, 1947, approving the Bill as such a progressive 
step. A copy of the Resolution was transmitted to the Committee on 
the Judiciary of the House of Representatives. 

Hearings have been commenced by the Committee on the Judiciary, 
but have not been concluded. John D. Randall, Chairman of the Stand- 
ing Committee on Unauthorized Practice of the American Bar Associa- 
tion appeared on July 9, 1947, and made a comprehensive statement in 
support of the Bill. 

A considerable amount of opposition to the Bill has developed on 
the part of lay practitioners who believe that the Bill would interfere 
with their practice before federal agencies. Such opposition has come 
from the American Institute of Accountants, the Association of Inter- 
state Commerce Commission Practitioners and Chambers of Commerce. 
It is expected that hearings on the Bill will be resumed when Congress 
reconvenes. It is anticipated that numerous groups representing the 
point of view of the lay practitioners would appear in strength to voice 
their opposition. The Committee on Unauthorized Practice urges that 
continued active support be given to the Bill by the Association and by 
the Bar generally. 

The subject of federal agency practice should not be concluded 
without giving recognition and justly deserved commendation to the 
work of a sub-committee, under the capable chairmanship of Theodore 
C. Diller, which spent much time and effort in the study of H. R. 2657. 
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BOOK REVIEW 
By G. Lioyp WILson 


The Scottish Railway Network* 
J. F. PowNauu 


J. F. Pownall, author of several brochures on British Transporta- 
tion including New Railway Network Principles, The Projected Grand 
Contour Canal, and the Liverpool and Stoke-on-Trent Railway Hour 
Section, presents in this little volume a plan of connecting the cities 
of Scotland by a series of ‘‘hour trains’’ leaving every hour on the hour 
from each important key point in Scotland for each other important 
point in each direction. The key points are spaced about 50 minutes by 
rail running time from each other so that by a run of just short of an 
hour and an eight or ten minute lay-over, journeys may be accom- 
plished through Scotland on this ‘‘hour section plan.’’ 

The plan requires the linking of existing railway lines into a series 
of fast running routes, and the construction of new lines to make the 
integration possible. Similar series of connecting runs are suggested for 
motor and air service with the coordination of these services with rail- 
way service. 

Freight movement over the ‘‘hour sections’’ on schedules which 
would not interfere with passenger train operations, and which would 
enable goods trains to operate over the ‘‘hour sections’’ in approxi- 
mately two hours. 

The scheme is novel and interesting, although the writer of this 
note would venture no opinion as to its workability without closer study 
than is possible from the materials presented in this compact volume 
and at the distance from the scene at which this note is written. 





* Cotterell and Company, Birmingham, England, 1946. 8 shillings, 6 pence. In 
United States—$3.00 (Simmons-Boardman Publishing Co.) 
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MR. A. H. SCHWIETERT ELECTED PRESIDENT OF NIT LEAGUE 


Mr. A. H. Schwietert, Traffic Director, Chicago Association of Com- 
merce & Industry, was elected President of the National Industrial 
Traffic League at its 40th Annual Meeting held recently at the Palmer 
House, Chicago. 

Mr. I. F. Lyons, Traffic Director, California Packing Corporation, 
San Francisco, California was named Vice-President, and Mr. Roy W. 
Campbell, Manager, Traffic Department, Butler Paper Corporation, 
Chicago, was elected Treasurer. 

All of the gentlemen mentioned are members of the Association of 
Interstate Commerce Commission Practitioners. 





TAPPAN GRECORY ELECTED PRESIDENT OF AMERICAN BAR ASSOCIATION 


Mr. Tappan Gregory, a distinguished member of the Illinois Bar 
and Senior member of the Chicago law firm of Gregory, Gilruth and 
Hunter, was elected President of the American Bar Association at the 
annual meeting of the Association held in Cleveland in September of 
this year. 

In addition to his accomplishments as a practicing attorney, Mr. 
Gregory has demonstrated his ability as a leader in organizations of the 
legal profession, having previously served as President of the Chicago 
Bar Association and the Illinois Bar Association and as a member of 
the Board of Editors and the Advisory Board of the American Bar As- 
sociation Journal. He saw active duty as an officer in the Army dur- 
ing the first World War, and participated as a civilian in many ac- 
tivities related to World War II. 

The new President of the American Bar Association is a member of 
the Association of Interstate Commerce Commission Practitioners. 
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SUPPLEMENTAL REPORT OF MEMORIALS COMMITTEE 
1346-47 


Supplementing our report published in the September, 1947 Jour- 
nal, your Committee would respectfully submit the following biograph- 
ical sketches of those members the death of whom has been subsequently 
reported. 


Harry L. Crowder, Traffic Manager, Pennsylvania Salt Manufae- 
turing Company, Philadelphia, died suddenly on June 28, 1947, at his 
home in that city, of heart trouble. He was born October 5, 1885 in 
Philadelphia and educated in the Philadelphia schools and business 
college. Mr. Crowder was affiliated with the Pennsylvania Steel Com- 
pany and the Bethlehem Steel Company prior to his thirty years serv- 
ice with the Pennsylvania Salt Manufacturing Company. He was a 
member of the Methodist Church; Philadelphia Traffic Club; Com 
mercial Traffic Managers’ Association of Philadelphia; Chlorine In- 
stitute, Inc.; Alkali Traffic Association; Compressed Gas Manufacturers 
Association, and the Manufacturing Chemists Association. Mr. Crowder 
is survived by his wife, Mrs. Helen C. Crowder; a daughter, Mrs. Ed- 
ward B. Rush, Jr., and a grandson, Robert B. Hail. 





George Palmer Garrett, Lawyer, Orlando, Florida, died unexpected- 
ly of a heart attack at his home in that city on August 27, 1947. He was 
born in Jacksonville, Florida, February 2, 1888. Mr. Garrett was grad- 
uated from St. Paul’s School, Concord, New Hampshire in 1905. In- 
tending to become a mining engineer, he studied for one year at Mass- 
achusetts Institute of Technology, and went to Utah for mining ex- 
perience. Following a serious illness, he removed to Kissimmee, Flori- 
da, as an abstractor of land titles, later entering the University of 
Florida Law College, from which he was graduated in 1913. Mr. Gar- 
rett had practiced in Orlando since 1926, coming from Kissimmee, 
where he was a member of the firm, Johnson and Garrett. He was not 
only a prominent lawyer, but also an active civic leader. The Journal 
of Criminal Law, American Law Review, Current Law, Century Law, 
and the Florida State Bar Journal have published his contributions. 
Yet to be published is an article on ‘‘The Preparation and Trial of a 
Common Law Action,’’ which he was asked to write for the American 
Bar Association Journal as a result of an address delivered last April 
at the Florida University Law College. Mr. Garrett was an active 
member of St. Luke’s Cathedral (Episcopal) of Orlando, of Alpha 
Tau Omega social fraternity and Phi Kappa Phi honor society, the local, 
State and American Bar Associations, a life member of the American 
Law Institute and a member of the Lawyers’ Guild. He is survived 
by his widow, the former Rosalie Toomer of Jacksonville; a son, George 
P. Garrett, Jr., Orlando; two daughters, Mrs. A. C. Epps, Richmond, 
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Virginia and Dorothy Alice Garrett, Orlando; a brother, Oliver H. P. 
Garrett, New York City and Los Angeles; four sisters, Miss Helen 
Garrett, Saugerties, New York, Mrs. W. B. Jupp, Plainfield, New Jer- 
sey, Mrs. Phillip Harvey, New York City, and Mrs. Curtis Youmans, 
Delhi, New York. 





Frederick J. Greenall, Assistant Traffic Manager, P. B. Moultrie, 
Motor Transportation, Ine., Boston, died in that city on April 9, 1947, 
He had been employed by the New England Motor Rate Bureau, Inc., 
Eastern Steamship Lines, Inc., and the Boston & Maine Railroad prior 
to his service first above indicated. He was a member of the New 
England Traffic Club. 





T. M. Henderson, Commissioner, Nashville Freight Bureau, Nash- 
ville, Tennessee, died October 14th, 1947, of various complications. He 
was born in Elmore County, Alabama, November 24th, 1880, and edu- 
eated in High School and Stark University, Alabama. Mr. Henderson 
was employed by the Southern Rail Carriers from 1901 to 1910, and was 
located at Savannah, Georgia, Wilmington, North Carolina, Jackson- 
ville, Florida, Atlanta, Georgia, and Nashville, Tennessee, in various 
capacities. He entered the service of the Traffic Bureau of Nashville 
when it was first organized in 1910. (This organization later became the 
Nashville Freight Bureau), and continued in this employment until 
his death. He was a charter member of the Southern Traffic League, and 
served that organization as Member of the Board of Governors, Chair- 
man of the Board, Executive Secretary and President. He was a mem- 
ber of the Southern Freight Rate Committee, representing the shippers 
of Atlanta, Georgia, from 1918 to 1920, a charter member of the South- 
eastern Shippers Advisory Board, and a member of the National In- 
dustrial Traffic League. In politics, Mr. Henderson was a Democrat. 
He was a member of the Methodist Church. His recreation was Golf. 
He is survived by his wife, Mrs. T. M. Henderson; a sister Mrs. L. G. 
Gresham, Meridian, Mississippi; and a brother, W. G. Henderson, of 
Montgomery, Alabama. Burial was at Montgomery. 





Harry C. Hoffa, Manager, Traffic Division, The Atlantic Refining 
Company, Philadelphia, died in that city on September 18, 1947, of 
Coronary Thrombosis. He was born in Lewisburg, Pennsylvania on 
February 7, 1885, and was educated in the publie schools of Lewisburg 
and Bucknell University. Mr. Hoffa was employed in the General 
Freight Department of the Pennsylvania Railroad before entering the 
service of the Atlantic Refining Company in 1913. He attended the 
United Presbyterian Church of Wynnefield, Pennsylvania; was a life 
member of Oriental Lodge No. 385, F. & A. M.; the Artisans; past-Pres- 
ident of the Traffic Club of Philadelphia; a member of the Commercial 
Traffic Managers of Philadelphia Association, and of the Philadelphia 
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Maritime Exchange. Mr. Hoffa is survived by his wife, Mrs. Anna 
Hetherington Hoffa, and two daughters, Annamae Hoffa and Mrs. Harry 
Motz; also two brothers, G. Leroy Hoffa, of Baltimore, and John D. 
Hoffa, of Philadelphia. 





Oscar A. Johannesen, Attorney and Counselor at Law, died in his 
home city, Idaho Falls, Idaho, on August 8, 1947, of a heart ailment. He 
was born in Oslo, Norway, on November 20, 1879, educated in the Ag- 
ricultural College at Logan, Utah, and was a graduate of George Wash- 
ington University, Washington, D. C. Mr. Johannesen was a pioneer 
in his community, helping build civic, political and church organiza- 
tions, and before he began practicing law, was in the real estate bus- 
iness. During World War II, he was a Chairman of the O. P. A. He 
was a member of the Church of Latter Day Saints; past-President and 
honorary life member of the Idaho Falls Chamber of Commerce; mem- 
ber and past-President of the Rotary Club; member of the Elks organ- 
ization; member of the legal fraternity, Phi Delta Phi; member of the 
American and the Idaho Bar Associations, and past-President of the 
local Bar Association. He had practiced before the Supreme Court 
of the United States. Surviving Mr. Johannesen are two sons, Oscar 
A. Johannesen, Jr., and John B. Johannesen, of Idaho Falls; three 
daughters, Mrs. Violet J. Gustin, Idaho Falls, Mrs. J. Roscoe Miller, 
Chicago, Illinois, and Mrs. Ivan Thompson, Seattle, Washington, and 
nine grandchildren. 





A. T. Knopp, President of Superior Fast Freight, Seattle, Portland 
and Los Angeles, died in the latter city on September 15, 1947, of a 
heart attack. He was born June 27, 1890, at Winona, Minnesota. Mr. 
Knopp was a graduate of LaSalle University in traffic management 
and before founding Superior Fast Freight, was traffic manager for 
Ballou and Wright, Seattle, Washington, 1918-1920, and for Western 
Auto Supply Company, Los Angeles, California, from 1920 to 1939, 
when the Freight Forwarding company first above named was formed, 
with Mr. Knopp at its head. During World War I, he served in the 
United States Army. He was a member of the Los Angeles Transpor- 
tation Club, and a member and co-founder of the Los Angeles Traffic 
Managers’ Conference. He was also a member of the Portland Traffic 
Club. Surviving him are a son, Stuart D. Knopp; a daughter, Dorothy 
L. Knopp; a brother, Leonard Knopp; and two sisters, Mrs. Ethel En- 
ger and Mrs. D. E. Kennedy. 





Michael B. Kyvik, Traffic Commissioner, Fort Wayne Traffic Bu- 
reau, died in that city on February 20, 1947, from heart trouble. He 
was born at Maywood, Illinois, November 11, 1888, and educated in the 
Maywood schools. At the age of 13, Mr. Kyvik entered the service of 
the Pennsylvania Railroad as a messenger boy. His next employment 
was with the Chicago & Northwestern, where he became a rate clerk. 
In 1909 he was employed as rate clerk by Mather & Cogswell, of Mil- 
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waukee. He came to Fort Wayne as Traffic Commissioner in the Fort 
Wayne Traffic Bureau under H. E. Fairweather, in 1930. He pur- 
chased the interests of the latter in 1939, and maintained the bureau 
under his personal supervision until his death as above. Mr. Kyvik was 
a member of the First Methodist Episcopal Church, the Knights of 
Pythias, and the Fort Wayne Transportation Club. He is survived by 
his wife, Mrs. Linda R. Kyvik; two sons, Curtis R. and Robert Kyvik; 
and two daughters, Betty A. Jones and Helen Kyvik. 





William E. Maloney, Secretary and Traffic Commissioner, Corn 
Exchange of Buffalo, Buffalo, New York, died on May 8, 1947, a few 
hours after suffering. a stroke in his office. He was born at Batavia, 
New York, November 8, 1887. Before becoming associated with the Corn 
Exchange of Buffalo in 1929, Mr. Maloney was employed by the New 
York Central Railroad in various capacities—his last position with that 
carrier being that of General Agent at Montreal, Quebec. He was a 
member of St. Mark’s Church, Buffalo, past-President and member of 
the Great Lakes Regional Advisory Board, the Transportation Club of 
Buffalo, the Niagara Frontier National Industrial Traffic League, and 
the Central Railway Club. Surviving Mr. Maloney are his wife, Mrs. 
Catherine M. Maloney; three sons, Dr. Paul J. Maloney, Dr. William 
E. Maloney, Jr., and Dr. Louis R. Maloney; also one daughter, Mrs. 
Thomas White. 





Jay Wilmot McCune, Traffic Manager, Tacoma Chamber of Com- 
merce, Tacoma, Washington, died at Harrison Springs, British Colum- 
bia, on July 23, 1947, as the result of a heart attack. He was born at 
Lansing, Minnesota, July 2, 1879, and educated in the public schools, 
being graduated from High School in Minneapolis, Minnesota. After 
service with the Northern Pacific he entered the employ of the Tacoma 
Chamber of Commerce, where he was Rate expert and later Traffic Man- 
ager during a period of thirty-eight years. During the Spanish-Amer- 
ican War, Mr. McCune was volunteer in the Minnesota organization 
sent from that State. He was a member of the Elks. Surviving him 
are his wife, Mrs. Ethel C. McCune; a son, Dr. E. F. McCune of Ridge- 
field, Washington; a sister, Mrs. William P. Hanson of Idaho Falls, 
Idaho; two brothers, Burton, and E. I. McCune of Minneapolis; and 
seven grand-children. 





Emmett Lee Wilkerson, attorney for the Magnolia Petroleum Com- 
pany for twenty-six years, died in a Dallas, Texas, Hospital on July 
8, 1947. He was born August 30, 1882, at Temple, Texas, the son of 
W. A. and Laura Alice Wilkerson. He received his LL.B. degree from 
the University of Texas, where he played quarterback on the football 
teams of 1904-05. After being admitted to the Texas Bar in 1907 he 
began his law practice in Corsicana, where he remained until 1916. 
While there, he served as assistant county attorney of Navarro County 
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from 1909 to 1913. In 1916-1917 Mr. Wilkerson served on the Mexican 
Border under General John J. Pershing. He served with the 133rd 
Field Artillery, 36th Division, in World War I, and was separated from 
service with the rank of major after he had remained in France one 
year following the close of the war, during which time he was a judge 
advocate with the department of criminal investigation. Mr. Wilker- 
son resumed law practice in Dallas in 1920 and remained in Dallas the 
rest of his life. He was a member of the State Bar of Texas and Kappa 
Alpha fraternity. He never married, and is survived by a sister, Mrs. 
Eula W. Coulson of Corsicana. 





Colonel Ramsey William Flynn, of Ramsey Flynn & Company, Mt. 
Vernon, N. Y., and Executive Secretary, National Export Traffic League 
of New York City, died on February 26, 1947, at Mt. Vernon, N. Y., as 
the result of a heart attack. He was born August 1, 1886 in New York 
City, and educated in the New York City Public Schools, St. Xavier Col- 
lege, and New York University. He was in the employ of the Union 
Pacific Railroad from 1901 to 1909, The Pere Marquette Railroad from 
1909 to 1911, and from 1911 to 1936 was Traffic Manager of the Standard 
Oil Company of New Jersey, being retired during the latter year. With 
headquarters in New Orleans, he was a member of the Commercial Af- 
fairs Committee, State of Louisiana, by appointment of the Governor. 
Later he was appointed by the Honorable Joseph B. Eastman, a member 
of the National Committee of the Federal Coordinator of Transporta- 
tion, and by the Honorable Harold Ickes a Deputy Coordinator of In- 
land Transportation in 1941. 

Colonel Flynn was a member of the Bars of the Interstate Commerce 
Commission and the Maritime Commission. He was a Captain of Cav- 
alry in the New York National Guard, and served on the Border under 
General Pershing. In World War I, he was, consecutively, Captain, 
Major, Lieutenant-Colonel, and Colonel in the U. S. Infantry, 79th Reg- 
iment, and participated in the battle of St. Mehiel, the battle of the 
Argonne, and in the capture of Montfaucon. He was a member of the 
Roman Catholic Church, the Sons of the American Revolution, Empire 
State Society; Friendly Sons of St. Patrick, New York City; Military 
Order of Foreign Wars of the United States—New York Commandery ; 
Military Order of World Wars; Veterans of Foreign Wars, and the 
Traffic Clubs of New York, Chicago and New Orleans. Surviving Colonel 
Flynn are his wife, Mrs. May G. Flynn of Mt. Vernon, N. Y., and a son, 


ged William Joseph Flynn, Jr., of Catholic University, Washington, 
D. C. 


Respectfully, 
Epwarp H. Bere Luioyp B. HuaeHes 
GeorGE BouLINEAU Henry R. Montecino 
Henry D. Boynton E. George SIEDLE 
T. C. BuRWELL I. T. WituiaMs 


E. H. DeGroot, Jr., Chairman. 
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LIFE’S RECORDS CLOSED 
By Epwarp H. DeGroot, Jr. 


Chairman, Memorial Committee 


Emery A. Boudreau, Bureau of Motor Carriers, Interstate Com- 
merce Commission, 7325 I. C. C. Building, Washington, D. C. (12-7-47) 


R. W. J. Flynn, 11 West Prospect Avenue, Mt. Vernon, N. Y. 
(2-26-47) 


H. W. Roe, G.T.M., Midcontinent Petroleum Company, P. 0. Box 
381, Tulsa, Oklahoma. “(November, 1947) 


Charles E. Cotterill, Attorney-at-Law, 70 East 45th Street, New 
York City. (12-15-47) 
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MEMORANDUM TO PRACTITIONERS 
RELATING TO 
THE ORGANIZATION OF THE INTERSTATE COMMERCE COMMISSION 


By BauttHasark H. MEYER 


The character of the organization of the Interstate Commerce Com- 
mission has been discussed since the creation of the Commission. My 
purpose in this brief article is to bring to the attention of the prac- 
titioners before the Commission certain considerations which in my opin- 
ion tend to be determinative of the kind of organization which can best 
serve the interests of all concerned. Practitioners and their clients pass 
in censtant procession before the Commission and the kind of work the 
Commission does is determined very largely by what the parties bring 
to it within the scope of the Act; and back of these stand the entire 
transportation using public. What the Commission does on its own mo- 
tion may be influenced in its origin by matters developed in connection 
with other formal proceedings. Many formal proceedings have also been 
initiated by congressional action in the form of statutory requirements, 
joint resolutions or resolutions. Suggestions of committees are sometimes 
the occasion for specific action by the Commission. Whatever the start- 
ing point of the proceedings and whatever the action, it creates work 
which the Commission must accomplish and in that manner meet the 
public demand as expressed in the Act. How best to perform that work 
is the purpose of Organization. 

The more experienced the practitioners and the longer the period 
of time through which their experience has extended, the more varied 
the organization under which their work was done. This experience 
should be one of the most decisive elements in determining at any time 
what, if any changes, should be made in the organization of the Inter- 
state Commerce Commission considered solely from the standpoint of 
doing the work required by the Acts which the Commission adminis- 
ters. It goes without saying that many pieces of work can probably be 
done in more ways than one. Naturally the Commission is watching that 
all the time. In a sense the Commission is in a state of perpetual reor- 
ganization. That is as it should be. Some types of features of reor- 
ganization necessitate congressional action. Illustrative of these are 
the power of the Commission to divide itself into ‘‘Divisions’’ and to 
act through such divisions, the power to ‘‘delegate’’ authority to act to 
individual commissioners or employees, ete. Experience is the most re- 
liable guide in adjusting organization to the character of the work which 
the Commission is required to do. Informal methods of meeting new 
developments have often been resorted to by the Commission when no 
statutory provisions stood in the way. 

Many suggestions have appeared in the press regarding legislation 
which various individuals or groups desire to have enacted by Con- 
gress. No one can know at this time what new laws Congress will en- 
act affecting transportation; nor the extent to which such possible new 
legislation may require a change in the present organization of the Com- 
mission. The Interstate Commerce Commission has repeatedly changed 
its organization to meet the requirements of new duties imposed by Con- 
gress. It can do that again and again provided it is not handicapped by 
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contrary laws. Generally speaking the Interstate Commerce Commis- 
sion knows better than any one else how it can perform its duties to 
best advantage, and it is in the public interest that it should not be 
hampered in that regard. The independence of the Commission is a 
paramount consideration. 

The Act to regulate commerce was approved February 4, 1887, and 
the Commission created thereby was organized on March 31, following. 
The first annual report of the Commission was dated December 1, 1887. 
It was addressed to Hon. Lucius Q. C. Lamar, Secretary of the Interior, 
“to be by him transmitted to Congress.’’ The second annual report of 
the Commission was dated December 1, 1888 and it was addressed to 
Hon. William F. Vilas, Secretary of the Interior. The third annual re- 
port was dated November 30, 1889, but it was addressed ‘‘To the Senate 
and House of Representatives.’’ This change in address is explained 
formally in the first paragraph of the third annual report, as follows: 
“Under the original act to regulate commerce the Commission was re- 
quired to report to the Secretary of the Interior and the report was 
transmitted by him to Congress. By the amendments to the act ap- 
proved March 2, 1889, the Commission was required to report directly 
to Congress.’’ That has been the address ever since and the Chief 
purpose of this memorandum is to say to practitioners and public that 
I hope that address will never be changed. 

About ten years later, in a conversation with Senator Vilas, I was 
left with the definite impression that his chief purpose in favoring this 
change in address while he was Secretary of the Interior was to remove 
the Commission as far as possible from political influences. It will be 
remembered that Senator Vilas was one of the outstanding men in the 
public life of the country at that time. Apparently Congress enter- 
tained the same views that he held on the subject. 

For many years I have occasionally spoken in disapproval of at- 
tempts to exert political influence on the Commission. Such attempts 
have occasionally been made and when made they have sometimes been 
annoying but they have never been effective. The worst that I could 
say by way of surmise is that some individual Commissioner may have 
shaded some view in consequence, probably unconsciously, but never 
has such shading determined the final action of the Commission. Every 
official act of the Commission emanates from action in conference. Con- 
ference action is safe-guarded by a firmly established custom of pro- 
cedure. The entire atmosphere of the Commission in coaference is a 
keen desire to ascertain the truth and to act accordingly. Foreign 
metters are frowned upon and are rarely mentioned. Attention is 
riveted on the particular issue which is to be decided. The best illus- 
trition of a Commission conference I can think of is a University Sem- 
inar. 

With great emphasis I would like to conclude by saying that the 
Commission has never been in politics, and what has been described 
above will continue that practice, and furthermore it will insure its 
continuance into the period when all agencies of transportation will be 
under its jurisdiction, as I hope they will be. You will be performing 
a great public service if you block every attempt to return to the prin- 
tiple of the address prescribed in the original Act to Regulate Commerce. 








Rail Transportation 
By A. Rea Wiuuiams, Editor 


ANNUAL REPORTS 
Steam Railway Annual Report Form A 


Annual Report Form A for the year ending December 31, 1947, 
for use by Class I and Class II Steam Railways and Switching and 
Terminal Companies has been prescribed by order of the I. C. C. en- 
tered on November 24, 1947. The form is similar to that used in pre- 
vious years and contains no new schedules, though certain of the ex- 
isting schedules have been revised to conform with changes made in 
the Accounting Regulations during the year and for other purposes. 





Steam Railway Annual Report Form C 


Annual Report Form C for the year ending December 31, 1947, for 
use by Class III Steam Railways has been prescribed by order of the 
I. C. C. entered November 24, 1947. 





Switching and Terminal Annual Report Form D 


Annual Report Form D for the year ending December 31, 1947, 
for use by Class III Switching and Terminal Companies has been pre- 
scribed by order of the I. C. C. entered on November 24, 1947. 





FINANCE MATTERS 
Boston Terminal Company Reorganization 


The New York, New Haven and Hartford Railroad Company, by 
order of the I. C. C. dated October 29, 1947, has been permitted to in- 
tervene and be treated as a party to F. D. 12626—Boston Terminal Com- 
pany Reorganization and F. D. 15775—Application of Trustee for Cer- 
tificate Permitting Abandonment of the Boston Terminal Company 
Properties. 





Burlington Railroad Co. Control 


In Finance Dockets 15365—Chicago, Burlington & Quincy Railroad 
Company et al. Control, Etc., and 15368—Gulf, Mobile & Ohio Railroad 
Company Trackage Rights, C. E. Boles, Assistant Director, and Exam- 
iner A. G. Nye have issued their proposed report in which it is recom- 
mended that Division 4 of the I. C. C. find that the proposed acquisi- 
tions will not be consistent with the public interest and that the appli- 
cations seeking authority therefore be denied. 


—234— 
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Missouri Pacific Reorganization Hearing Postponed 


Hearing in F. D. 9918, Missouri Pacific Railroad Company Reor- 
ganization, originally scheduled for November 18, has been postponed 
until January 27, 1948. The purpose of the hearing will be to receive 
further evidence pursuant to the orders of the Federal Circuit Court 
of Appeals, 8th Cireuit, and the Federal District Court, Eastern Divis- 
ion, Eastern Judicial District of Missouri, referring the proceeding 
back to the Commission for further investigation, consideration and rec- 
ommendation. It will be held in Washington, D. C., before Commis- 
sioner Miller,Roger T. Boyden, Chief, Reorganization Section, Bureau 
of Finance, and Examiner Ralph H. Jewell. 





Rutland Railroad Reorganization 


A plan for reorganizing the 100-year old Rutland Railroad as a 
cooperative was filed with the I. C. C. on November 21. The proposal, 
submitted by the ‘‘Rutland Railroad Crisis Committee,’’ calls for erec- 
tion of a feed mill at Ogdensburg, New York, the carrier’s terminal on 
Lake Ontario. Under the cooperative plan, water-hauled grain from 
Great Lakes ports would be converted into dairy feed at the mill and 
distributed to farmers along the railroad line. The railroad operates 
a short line extending across northern New York and down the west 
side of Vermont. 

The reorganized corporation, under the name Rutland Cooperative 
Transportation System, would issue new bonds to its members at one- 
third valuation of present stock. These bonds would have an interest 
rate of four per cent. 

The cooperative proposal received the approval of the Vermont Leg- 
islature last Spring. 





FORMAL MATTERS 
Hearing Postponed in Government’s Reparations Cases 


The Interstate Commerce Commission has postponed hearing in 
the five consolidated Government cases—I. C. C. Nos. 29572, 29735, 
29746, 29795, and 29805, from December 15, 1947 to January 20, 1948, 
the Government evidence to be submitted on January 5, 1948 instead of 
December 1, 1947 as previously announced. 

These dockets cover ‘‘Freight and Passenger Vehicles—Crated 
Motor Vehicles;’’ ‘‘Transit Privileges on Export Freight;’’ ‘‘ Alumi- 
num Alloy Landing Mats;’’ ‘‘Policing of Export Rates (Pacific Coast 
Ports)’’ and ‘‘Steel Airplane Landing Mats (Carload).’’ 





Regulations for The Transportation of Explosives 


In a supplemental order in Docket 3666, the Interstate Commerce 
Commission, on October 24, 1947, amended many sections of the out- 
standing order including an amendment to Section 589 and 655 with 
respect to radio-active material. 
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The Commission issued a further order in Docket 3666 on October 
27, 1947 amending Part 4 with respect to Car Certificates as required 
under Section 525 and amended Section 532 with respect to the loading 
of carbuoys; Section 532, the loading of corrosive liquids; 533, the 
loading of small ammunition ; 548, application of placards; 589, position 
of cars in trains; 590, record of broken seals; 597, leaky packages; and 
600, instructions concerning the handling of placarded cars in the 
ease of wrecks. 





Reparation and Remunerative Per Diem Cases 


On November 4, hearing in I. C. C. Dockets 29587 and 29751 was 
resumed at Washington before Examiner Rice. The hearing continued 
through November 6, when at the request of counsel for American Short 
Line Railroad Association, the New Haven Railroad, and the Southern 
Pacific Railway, hearing was adjourned until January 6, 1948. 





Tap Line Case—I. & S. Docket No. 11 


In the 11th Supplemental Order, I. & 8. Docket 11, The Tap Line 
Case, entered October 17th, the I. C. C. prescribed : 

‘*It is ordered, That from and after October 6, 1947, the switching 
charges or divisions which may be paid to tap lines parties hereto by 
the trunk lines out of the rates on interstate shipments of lumber and 
forest products from points on said tap lines shall not exceed the fol- 
lowing amounts, namely: 

‘*For switching a distance of one mile or less from the juneticn, 
$3.96 per car; over one mile and up to three miles from the junction, 
$5.35 per car; on shipments from points over three miles and not more 
than 10 miles from the junction, 3.3 cents per 100 pounds; over 10 miles 
and not more than 20 miles from the junction, 4.7 cents per 100 pounds; 
over 20 miles and not more than 40 miles from the junction, 6 cents per 
100 pounds; over 40 miles from the junction 7 cents per 100 pounds. 

“Provided, That these divisions are to be the net amounts that 
may be paid out of the trunk line rates from the junction, and when 
the rates from points on the tap line are made by the addition of an ar- 
bitrary, the amount of such arbitrary shall accrue to the tap line. 

“It is further ordered, That the respective trunk line respondents 
herein shall file with the Commission on or before November 6, 1947, 
copies of their division sheets with each of their respective tap line 
connections making effective the division authorized herein, which di- 
vision sheets shall show the distances in miles from each station or 
shipping point to the junction with the issuing carrier, in addition to 
the amount of the divisions. 

‘It ts further ordered, That the tenth supplemental order entered 
herein on January 8, 1947, be, and the same is hereby, set aside effec- 
tive when this order becomes effective. 

‘And it is further ordered, that this order shall become effective on 
October 6, 1947, and shall continue in force until the further order of 
the Commission.’’ 
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LEGISLATION 
Fuel Shortage Investigation 


Senator Charles W. Tobey, Republican, New Hampshire, has been 
appointed Chairman of a special committee to investigate potential coal 
and oil shortages this winter and next spring. The Committee was ap- 
pointed by Chairman Wallace White, Republican, Maine, of the Senate 
Interstate Commerce Committee. In addition to the Chairman, members 
of the investigating committee will be Senators Albert W. Hawkes, R., N. 
J., E. H. Moore, R., Okla., Brien McMahon, D., Conn., and Francis J. 
Myers, D., Penna. 





O. D. T. Extension 


Senator Reed, of Kansas, has introduced 8.1808, to so amend 
Title 3 of the Second War Powers Act as to extend the Office of Defense 
Transportation until January 31, 1949. 





Senator Reed Will Not Push Railroad Bill at Special Session 


Senator Reed (R., Kansas) said he will not push his railroad re- 
organization bill in the special session of Congress. The Senator in- 
sisted he still intends to push his investigation of the Interstate Com- 
merce Commission’s handling of bankrupt railroads under Section 77 
of the Bankruptcy Act. 





MISCELLANEOUS 
Embargo on Shipments to Canada 


An embargo by the AAR, placing curbs on freight shipments to 
Canada because of the new import restrictions imposed by the Dominion 
to conserve its dollar balances, became effective on November 20. The 
embargo applies to all freight, carload or LCL, consigned, reconsigned 
or to be reconsigned to destinations in Canada. The only exceptions 
are coal and fuel oil and other freight when bill of lading and waybill 
earry shippers certification that assurance has been received from 
Canadian consignee that importation has been, or will be, authorized 
by the Collector of Customs at the port of entry. A telegram, notifying 
railroads that the embargo had been placed in effect, was sent by Mr. 
Kendall, Chairman, Car Service Division. The action was taken to avoid 
congestion and car delay at Canadian border crossings. The import 
restrictions placed by Canada, and effective on November 17, apply to 
several hundred specified commodities shipped on or after November 18, 
1947. 
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Extension of Transportation Controls 


On November 17th President Truman, among other recommenda- 
tions, told the Congress in a joint session that authority to allocate 
transportation facilities and equipment should be extended. 

This is tantamount to recommending a restoration of War Produc- 
tion Board allocations and an extension of the present authority of the 
Office of Defense Transportation. 





Freight Movement Circuity 


Data on the circuity of rail movements in 1939 have recently be- 
come available for certain commodities from tabulations made by the 
Bureau of Transport Economies and Statistics of the I. C. C., of the 
railroad waybills collected by the former Board of Investigation and 
Research covering one day in each month of the prewar year 1939. For 
a group of 33 commodities the combined total circuity was 12.7 per- 
cent as compared with 11 per cent found by the Federal Coordinator 
of Transportation for all carload traffic terminated on December 13, 
1933. A systematic sampling by the Office of Defense Transportation 
of all carload traffic originated on January 12, 1944, showed the cir- 
cuity of routing at that time to be 13.8 per cent. 

For various reasons as well as the fact that the 33 commodity 
classes included in the Board of Investigation and Research 1939 figures 
cover less than 10 percent of the carloads in the whole B. I. R. sample, 
the three circuity figures are not strictly comparable. However, they 
are of some interest in that the years used are those of a depressed 
traffic volume (1933) of a peak war traffic (1944) and the traffic in 
a prewar year of recovery from depression levels (1939). 





justice Department Accuses Railroads of Overcharging 


The Department of Justice recently accused 700 railroads of over- 
charging the Government for the wartime shipment of cartridge clips 
and ammunition links. 

In an anti-trust complaint filed with the Interstate Commerce Com- 
mission on November 12, the Department urged that the carriers be com- 
pelled to return to the Government all overpayments since December 20, 
1941. The complaint involved virtually every major railroad in the 
Nation. No estimate of the alleged overcharges was given. Attorney 
General Clark said in the complaint that ‘‘cartridge clips and ammu- 
nition links moved in heavy volume during the war at rates greatly 
in excess of similar articles also manufactured from iron and steel.’’ 
Assistant Attorney General Sonnett said that soon after Pearl Harbor 
the Government tried to obtain ‘‘proper classification readings and 
rates on such war traffic but such requests repeatedly were refused by 
the railroads.’’ He said the Department’s complaint to the I. C. C. 
was filed at the request of the armed services. 
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Missouri Intrastate Rates 


The Public Service Commission of the State of Missouri has entered 
an order, dated November 14, 1947, and effective at that time, author- 
izing all railroads participating in the intrastate transportation of prop- 
erty between points in that State to maintain the same increase in their 
intrastate freight rates and charges as were authorized by the I. C. C. 
in its report and order dated October 26, 1947, in Ex Parte 166—In- 
creased Freight Rates, 1947. 





National Security Resources Board Appointed 


In an Executive Order made public by President Truman on Nov- 
ember 13, 1947, six members of the National Security Resources Board 
were appointed. The members of the Board are the Secretaries of the 
Treasury, Defense, Interior, Agriculture, Commerce and Labor. Arthur 
M. Hill of Charleston, West Virginia, is Chairman of the Board, having 
taken office on September 26. The Board was created under the Na- 
tional Security Act of 1947 and is a permanent civilian agency report- 
ing directly to the President. It held its first meeting on November 
14. The Board’s function is to advise the President concerning the co- 
ordination of military, industrial and civilian mobilization, including: 

Policies concerning industrial and civilian mobilization in order to 
assure the most effective mobilization and maximum utilization of the 
Nation’s manpower in the event of war. 

Policies for establishing adequate reserves of strategic and critical 
material, and for the conservation of these reserves. 

The strategic relocation of industries, services, government, and 
economic activities, the continuous operation of which is essential to the 
Nation’s security. 





Shasta Dam Cement Complaint 


The Justice Department accused the Southern Pacific Railroad of 
overcharging the Government by $2,225,000 in the wartime shipment of 
22,277 carloads of cement from Permanente, Cal., to Redding, Cal., site 
of Shasta Dam. 

In a complaint filed with the California Public Utilities Commission 
at San Francisco the Department said rates on the cement shipments 
were ‘‘unjust and unreasonable.’’ It urged the Commission to com- 
pel the railroad to return the amount of the overcharge to the Gov- 
ernment. Attorney General Clark said the complaint was the 12th in 
a series of Justice Department suits to recover alleged wartime over- 
charges by railroads. He said the action was taken at the request of 
the Interior Department’s Bureau of Reclamation. 

In its complaint, the Department said the railroad charged non- 
Governmental shippers lower rates for cement transportation over prac- 
tically the same route to the same destination. 
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World Directory For Land, Sea, and Air Traffic 


The Globe Publishing Company, Ltd., represented by W. David 
Cassidy, 1900 Lamont Street, Washington 10, D. C., will publish at 
Charlottenlund, Denmark early in 1948 a directory for the guidance 
of persons interested in international trade. The directory will include 
city-by-city basis of forms of surface and air transportation, shipping 
and forwarding agents, consolidation organizations, etc. 





0. D. T. ORDERS AND PERMITS 


General Permit ODT 1, Revised-9A, pertaining to refrigerator 
cars containing portable heaters, was issued on November 12, 1947 and 
became effective on November 14, 1947. 

General Permit ODT 18A, Revised-34, authorizes mixed shipments 
of onions and Irish potatoes when the weight of the onions is not less 
than 15,000 pounds, and the total weight of the carload freight is not 
less than 40,000 pounds. The expiration date is January 31, 1948. 

General Permit ODT 18A, Revised-35, authorizes shipments of seed 
potatoes when such seed potatoes are properly tagged and certified by 
the official State seed certifying agency, and are loaded to a weight not 
less than 45,000 pounds. 

Special Direction ODT 18A-2A, Amendment 8 further amends 
Items 475 relating to the loading of Irish potatoes as follows: 

**475(b) In bags, burlap or cloth; in boxes, or in sacks, paper; con- 
taining 100 pounds or more each; shall be loaded to a weight not less than 
50,000 pounds, subject to Note 1, Item 485.”’ 

Applications for the issuance of special permits to specify minimum 
loading requirements for early white, immature potatoes, during har- 
vesting season; also for certain types of seed potatoes, may be made to 
the ODT’s Railway Transport Department in Washington. 





PERSONALS 
Veterans Administration Appointment 


Major General Carl R. Gray, Jr., Vice President of the Chicago & 
North Western Railway Company, has been appointed head of the Vet- 
erans Administration. He has announced that he will resign his posi- 
tion with the railroad company and will assume his new duties about 
January 1, 1948. 





Labor Executives Association—Chairman 


H. W. Fraser, President of the Order of Railway Conductors, was 
elected Chairman of the Railway Labor Executives Association at a 
meeting in Washington on November 13, 1947. He succeeds Thomas C. 
Cashen, who was defeated for the presidency of the Switchmen’s Union 
last spring, and who now serves as Washington representative of that 
organization. 
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Fred N. Aten of the Railroad Department of the American Fed- 
eration of Labor, was elected Vice-Chairman. A. E. Lyon was reelected 
Executive Secretary. 





Representative Rabin Elected Judge 


Representative Benjamin J. Rabin of New York, a member of the 
House Interstate and Foreign Commerce Committee, was elected on 
November 4 to the Supreme Court in the First Judicial District of New 
York State for a full fourteen-year term. He was first elected to Con- 
gress in 1944. 





RAILROAD RETIREMENT BOARD REGULATIONS 
R. R. B. Regulations 


The Railroad Retirement Board, under date of October 9, 1947, 
has amended its Regulations with respect to determinations by regional 
offices under the Railroad Unemployment Insurance Act and appeals 
from such determinations. The amendments were published in the Fed- . 
eral Register of October 18, 1947. 





Veterans Military Credit Under Railroad Retirement Act 


Veterans qualified to receive credit for military service toward re- 
tirement and death benefits under the Railroad Retirement Act are 
urged to file the necessary credentials with the Railroad Retirement 
Board as soon as possible. 

A photostatic copy of a military discharge and a statement certi- 
fying that it is a true copy of the original document must be submitted 
to the Board before such credit can be established. The statement should 
also explain any erasures, alterations, or insertions which may appear on 
the original discharge papers, and it must be prepared and signed either 
by an authorized representative of the Board or by another disinterested 
person. If signed by anyone other than a representative of the Board, 
the statement must be notarized. Other information which the Board 
needs includes the veteran’s full name, present address, date of birth, 
and social security account number. 

In order to receive credit for military service under the Railroad 
Retirement Act, a veteran (1) must have entered military service dur- 
ing a ‘‘war serviee period,’’ and (2) must have worked in the railroad 
industry before entering the armed forces either in the same year or in 
the year immediately preceding. The war service period covering World 
War II began on September 8, 1939, and has not yet ended. 





STATISTICS 
Passenger Traffic Statistics 


The Bureau of Transport Economics and Statistics of the I. C. C. 
has issued its Statement No. M-250 showing passenger traffic statistics 
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of Class I railways in the United States for the eight months ended with 
August 1947, as compared with the same period of 1946. The aggregates 
and averages are as follows: 


AGGREGATES 


% 
1947 1946 Change 


Passenger Revenues— 


In Coaches $ 373,669,686 $ 497,789,274 —249 
In Parlor and Sleeping Cars 227,431,992 357,115,150 —36.3 


Revenue Passengers Carried— 
In Coaches 226,939,595 284,374,557 —20.2 
In Parlor and Sleeping Cars 21,013,304 31,913,517 —34.2 


Revenue Passengers Carried 1 Mile— 
In Coaches 18,840,835,371 27,825,390,803 —32.3 
In Parlor and Sleeping Cars 8,479,245,560 14,819,391,877 —42.8 


AVERAGES 


Revenue Per Passenger-Mile— 
In Coaches 1.98¢ 1.79¢ 
In Parlor and Sleeping Cars 2.68¢ 2.41¢ 


Revenue Per Passenger Per Road— 
In Coaches : <9 , $ 1.75 
In Parlor and Sleeping Cars ' 11.19 


Miles Per Passenger Per Road— 
In Coaches 83.0 97.8 
In Parlor and Sleeping Cars 403.5 464.4 








Rail Operating Revenue Estimate—October 


Based on advance reports from eighty-one Class I railroads, whose 
revenues represent 81.4 per cent of total operating revenues, the AAR 
on November 19, estimated that railroad operating revenues in October 
1947, increased 10.8 per cent above the same month in 1946. The es- 
timate for October 1947, covers only operating revenues and does not 
touch upon the trends in operating expenses, taxes or final income re- 
sults. 

Estimated freight revenue in October 1947, was greater than in 
October 1946 by 16.3 per cent, but estimated passenger revenue de- 
creased 16.8 per cent. 





Railway Employment 


Class I railways, excluding switching and terminal companies, at 
the middle of October, 1947, had 1,359,066 employees, a decrease of 
1.25 per cent compared with the middle of October 1946, and a decrease 
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of .38 per cent compared with the middle of September 1947. Railway 
employment at the middle of the month of October 1947 was 128.9 per 
eent of the 1935-1939 average, according to preliminary figures re- 
leased recently by the I. C. C.’s Bureau of Transport Economics and 
Statistics. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended on November 22 
amounted to 902,672 cars. This was an increase of 24,335 cars,*or 2.8 
per cent above the preceding week. 

Revenue freight loading for the week of November 22 was an in- 
crease of 96,079 cars, or 11.9 per cent above the corresponding week 
in 1946, when loadings were somewhat reduced by labor difficulties in 
the coal fields. It also was an increase of 186,116 cars, or 2.6 percent 
above the same week in 1945, which included the Thanksgiving Day 
holiday. 

Coal loading amounted to 194,286 cars, an increase of 6,797 cars 
above the preceding week, and an increase of 96,938 cars above the 
corresponding week in 1946. 





Steam Railway Accidents 


During the month of September 1947 there were three passengers 
killed and 253 passengers injured in train and train service accidents as 
compared with five passengers killed and 413 passengers injured in the 
month of September 1946. During the month of September 1947 there 
were 42 employees killed and 2,811 employees injured while on duty as 
compared with 44 employees killed and 3,093 injured during the month 
of September 1946. 

During the nine months ended with September 1947, there were 84 
passengers killed and 3,493 passengers injured in train and train serv- 
ice accidents. During the same period, 479 employees have been killed 
and 28,739 employees injured while on duty. 





Pipe Line Companies—Statistics 


The Bureau of Transport Economies and Statistics of the I. C. C. 
has issued Statement No. Q-600, showing transportation revenue and 
traffic of large oil pipe line companies for the third quarter of 1947 as 
compared with the third quarter of 1946. The total transportation 
revenue for the third quarter of 1947 was $78,643,909 as compared with 
$70,479,709 in the same period of 1946, an increase of 11.6 per cent. The 
number of barrels of oil originated on line and received from connec- 
tions was 604,555,418 in the third quarter of 1947 as compared with 
548,613,799 for the third quarter of 1946. 








Motor Transportation 


Morris v. McComb (Wage-Hour Case) Decided by Supreme Court 


The Supreme Court on November 17, 1947 by a 5-4 decision in 
Morris v. McComb further limited the area of conflict between the In- 
terstate Commerce Commission and the Wage and Hour Administrator 
insofar as jurisdiction over employees of motor carriers is concerned. 
The Court held that drivers and mechanics employed by a local cartage 
earrier were subject to the Commission’s safety jurisdiction and exempt 
from the overtime requirements of the Fair Labor Standards Act, even 
though the services rendered by the carriers, in interstate commerce, 
constituted only 3 to 4% of the total service it rendered. 

The majority opinion written by Justice Burton said that this case 
requires the further application of the principles stated in Levinson vy. 
Spector Motor Service and Pyramid Motor Freight Corp. v. Ispass. A\l- 
though conceding that the Morris case presented a special situation in 
that on the average only about 3 percent of the time of the drivers and 
mechanics involved was devoted to services in interstate commerce, still 
it was pointed out that both the majority and the minority agreed in the 
Levinson case that it is the character of the activities rather than the 
proportion of either of the employee’s time or of his activities that de 
determines the actual need for the Commission’s power to establish 
reasonable requirements with respect to qualification, maximum hours of 
service, safety of operation and equipment. The opinion declared that 
it is beyond question that Section 204(a)(1) of the Motor Carrier Act 
has authorized the Commission to establish qualifications and maximum 
hours of service of drivers such as those in the Morris case, and that 
the overtime requirements of Section 7 of the Fair Labor Standards Act 
of 1938 do not apply to such employees. 





General Motor Carrier Rate Increases 


The Southern Motor Carriers Rate Conference sent a letter to the 
Interstate Commerce Commission reporting that general rate increases 
have been published to become effective December 22 which it is estimat- 
ed will result in somewhat less than 414 percent addition to carrier reve- 
nues. The Conference originally had been considering a 10 percent 
general increase in rates, but the letter made clear that as the proposal 
finally was worked out only a few rates were advanced 10 percent, some 
much less than that proportion and many were not increased at all. The 
Conference said the increases fall most heavily upon the commodities 
best able to bear them, that is, those moving upon commodity rates and 
exceptions ratings, but the boosts are not proposed for the purpose of 
equalizing any present discrepancies or of applying the increases where 
the costs bear most heavily. Further, the Conference stated that the 
increase will not do much more than allow the carriers to retain their 
present position and feel that this adjustment will cause little or no 
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inconvenience to the shipping public as statements which have reached 
the Conference indicate. 

Motor rate committees for the Middle Atlantic States and Middle 
Atlantic-New England territories announced approvals of general rate 
increase proposals embodying both percentage advances and increases 
in terms of cents per 100 pounds. The announcements followed a joint 
public hearing which began during November on proposals looking to- 
ward an over-all increase approximating 10 percent. 

The Interstate Commerce Commission allowed New England Motor 
common carriers of freight to institute a sorely-needed intraterritorial 
rate increase of 10 percent. The increases affect all quantities and min- 
imum charges but are subject to a maximum increase of 2 cents per 100 
pounds on truckload quantities. 

Motor freight carriers in the Central States were permitted to re- 
store a rate differential of 20 cents per 100 pounds on shipments weigh- 
ing less than 5,000 pounds. Permission to reinstitute the differential 
was granted by the Commission in Docket I. & S. M-2726 which is still 
continuing. 





Examiner’s Recommended Report and Order in 1. & S. Docket No. 
M-2723, Middlewest General Increases 


By a report served November 18, 1947, Examiner L. J. Cassel rec- 
ommends approval, with exceptions, of the Middlewest Bureau’s sus- 
pended general increase filed to become effective on February 21, 1947. 
The general effect of the general increase was to result in increased rates 
on various weight groups, as follows: on the weight group 0 to 4,999 Ibs. 
to a basis of the rail rate, plus 10c; on the weight group 5,000-9,999 Ibs. 
and all L. T. L. and AQ rates over 5,000 Ibs. raised to the rail level and 
on volume, 10,000 Ibs. or over, raised to the rail level, plus 4% (min- 
imum 2c, maximum 10c). The 4% increase on volume was not approved. 
The above general picture does not cover class rated traffic which re- 
mains on the pre-28300 basis. 

An interesting feature of the 38-page report is the treatment of 
the Department of Agriculture’s return on investment argument, as 
a test of reasonable profit. The Examiner first discussed various finan- 
cial comparisons made by the Department with carrier figures. He then 
diseussed the return on investment test as proper for heavy-capital in- 
dustries, where the risk is related to total amount of investment; but 
improper for service industries, where investment is relatively small 
and risk related to total costs. He concluded that in motor carrier oper- 
ations, with annual gross revenues approximating three times the in- 
vestment (and even more in some operations), the amount of total ex- 
pense is a proper measure of both risk and revenue need. 

The Examiner was dealing with operating ratios of 97 and 96, re- 
spectively, and a record showing sharp projecting increases in costs as of 
the time of hearing. 
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New Castle-Pennsville Ferry Regulation by I. C. C.—Hearing Held 


At an I. C. C. hearing, Ex Parte No. 167, during the latter part of 
November carrier witnesses testified that operating economies require 
that the Ferry be maintained and that its fare be reasonable, since it is 
a vital link in the motor freight route between New York and New 
England and the South. The hearing was a result of a petition filed by 
A. T. A. asking that the I. C. C. assume jurisdiction over the ferry 
service and suspend rate increases which were asserted to be discrimi- 
natory against motor carriers. Witnesses for the ferry company sought 
to establish that its operations are intrastate and not subject to I. C. C. 
jurisdiction, based on the premise that the ferry was an intrastate 
operation, as the Delaware boundary line is located at the mean low 
water mark on the eastern side of the Delaware River. 





Revision in Uniform System of Accounts for Class | Motor Carriers 
of Property 


The Interstate Commerce Commission has issued an order requiring 
all Class I motor common and contract carriers to comply with the re- 
vised uniform system of accounts as of January 1, 1948. This is the 
first complete revision in ten years. Major changes are designed to 
bring about simplification and to correct defects in the old system. One 
of the outstanding features of the new system is the separation of line- 
haul expense from pick-up and delivery expense, which will make more 
definite the tracing of costs. This breakdown applies to general freight 
common carriers only and is designed primarily to aid in consideration 
of rate cases. 





1. C. C. Action on Truck Route Upheld by Supreme Court— 
Miami Transportation Case 


A motor ecarrier’s claim of ‘‘grandfather’’ rights acquired by pur- 
chase, to a route between Cincinnati, Ohio, and Charleston, West Vir- 
ginia denied by the I. C. C., and a further attack by the carrier on the 
order of the Commission proved unsuccessful as the Supreme Court on 
October 27, by a per curiam decision affirmed the judgment of the lower 
court, dismissing the complaint. The case, Miami Transportation Com- 
pany, Inc., of Indiana v. United States and the I. C. C., came to the 
Supreme Court on appeal from the federal court for the southern dis- 
trict of Indiana, which had dismissed the carrier’s petition to set aside 
the order of the I. C. C. 

According to the documents filed with the Supreme Court, Miami 
Transportation Company, Inc., of Indiana was one of three motor car- 
riers to which actual and claimed ‘‘grandfather’’ rights of Lett & Com- 
pany of Indiana were sold by a trustee in bankruptcy. The Commis- 
sion concluded that evidence presented to it in support of the ‘‘grand- 
father’’ rights claim to the Cincinnati-Charleston route was deficient, 
and granted the authority sought for that route only to the extent such 
authority was not already held by the Miami Transportation Company 
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of Ohio, an Ohio corporation affiliated with the appellant. The district 
court, in its findings of fact and conclusions of law, said there was sub- 
stantial evidence to support the Commission’s finding that the plaintiff 
and the Miami Transportation Company of Ohio were one transpor- 
tation enterprise. 





Express Rights Deemed Included in Service Auxiliary To, 
or Supplemental of, Rail Service 


In Docket No. MC-105146, Columbia Motor Transport Company, 
Ine., St. Louis, Division 5 approved an application asking for a modifi- 
eation of an operating certificate so as to enable it to transport ship- 
ments moving under express receipts of the Railway Express Agency, 
Ine., as a part of its substituted truck-for-rail service rendered between 
stations on the Missouri-Pacific Railroad in Arkansas, Louisiana, Mis- 
souri, and Tennessee. The Division said that under Columbia’s ar- 
rangement with the railroad, it could handle freight on railroad billing 
between rail stations but that nothing had been contained in the previous 
certificate expressly permitting the carriage of shipments moving under 
the Railway Express receipts. The Division then pointed out that in 
Alto Trucking Company, Inc., Extension—New Jersey, 44 MCC 755, 
it had previously ruled that authority to transport in service auxiliary 
to, or supplemental of, rail service permits transportation of express 
matter for the railroad. In the instant case, the Division further 
pointed out, the railroad, the express company, and the motor carrier all 
wanted, in the interest of economy and expedited service, to have Col- 
wmbia Transport haul express matter along with its other freight. The 
Division said that public convenience and necessity require such an 
operation, and makes the modification of the existing certificate neces- 
sary. 





Further Postponement of Effective Date of Tariff Circular MF No. 3 
Rules 4K and 5A Requested 


A petition has been filed with the I. C. C. by American Trucking 
Associations, Inc., on behalf of the motor carrier industry, requesting 
the further extension of the effective date of Rules 4K and 5A of Tariff 
Circular MF No. 3, relating to the publication of routings in connection 
with rates in tariffs. 

The postponement was requested in view of the tremendous tasks 
involved in complying with the long standing Commission order requir- 
ing all tariffs to include routings of all common carriers in the tariffs 
which name the rates to, from and between various points. Rate pub- 
lishing agents are more than willing to comply with the requirements 
of the rule, but are faced with the practical difficulty of obtaining the 
necessary information. The I. C. C. is anxious to have the routings 
published as an aid to both carriers and shippers in figuring out inter- 
change movements and in determining whether or not combinations of 
local rates are to be used or whether through rates are to be charged. 
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Safety Regulations—Dual Saddle Mounts and Towing Devices Hearing 


The highway transporters of new automobiles and trucks, along with 
insurance companies and manufacturers, have strongly urged the Inter- 
state Commerce Commission to completely cancel an existing order, in 
Ex Parte MC-3 and Ex Parte MC-4, which has been suspended. The 
order changed the specifications for saddle-mounts and tow-bars and 
absolutely prohibited the use of dual saddle-mounts in driveaway oper- 
ations. The hearing covering driveaway operations is a part of the case 
known as Ex Parte MC-3 and Ex Parte MC-4. 

The further hearing arose after an I. C. C. Examiner issued a 
recommended report and order in which a finding was favorable to the 
use of the dual saddle-mount method of driveaway operations, but 
which the I. C. C. last March ruled out when it ordered the discontin- 
uance of dual saddle-mounts and set forth new standards for equipment 
both in saddle-mount operations and towaway operations. 

Testimony was offered showing that the dual saddle-mount and 
full-mount methods of transportation will be, by far, the safest method 
yet devised. Insurance experts told Examiner J. L. Bradford that 
the safety records of automobile transporters has been excellent and 
urged that the use of dual saddle-mounts be permitted. Likewise, rep- 
resentatives of several leading vehicle manufacturers testified in favor 
of the saddle-mount method of delivery as being safe and more econom- 
ical to the ultimate consumer. A producer of tow-bars and saddle- 
mount equipment introduced extensive technical information, testifying 
to the safety of existing types of towaway equipment and devices. The 
National Automobile Transporters Association, speaking on behalf of 
the automobile transporters as a whole, went into the history of saddle- 
mounts and tow-bars and emphasized the existence of an excellent safety 
record. 





1. C. C. Bars Exposing Terms of Carrier Contracts in Midwest 
Transfer Investigation 


In denying a petition presented by its own Bureau of Motor Car- 
riers, the Interstate Commerce Commission, through its Division 5, 
ruled against making public the contents of contracts between the motor 
carriers and their shipping customers, required to be filed with it for reg- 
ulatory purposes. 

The petition was filed by the Bureau of Motor Carriers in a pro- 
ceeding, Docketed as MC-C-907, in which the Commission is inquiring 
into the transportation activities of Midwest Transfer Company, Emery 
Transportation Company, Truck Transport, Ine., and Nowak Trucking 
Company, all contract carriers, with a view to ascertaining whether or 
not these carriers have converted their operations into common carriage 
without requisite I. C. C. authority. 

Hearings were held recently in Chicago and, as a result, the pe- 
tition was filed by the Bureau of Motor Carriers, asking that I. C. C. em- 








DECEMBER, 1947 249 





ployees might testify as to the contracts on file with the Commission 
and to make the contents of those contracts a part of the record in the 


The Commission ruled that the petition did not set forth sufficient 
reason for the failure of the Bureau to file and serve the petition in 
time to allow adverse parties sufficient time within which to make replies. 
Also, in further explaining its denial the Commission held that the Bu- 
reau failed to show that the disclosure of the contents of the contracts 
would be consistent with the public interest, especially since Section 
220 of the Interstate Commerce Act prohibits the disclosure of the 
contents of contracts filed except when the public interest demands. 











Freight Forwarder Regulation 


By Gites Morrow 
General Counsel, Freight Forwarders Institute 


Civil Aeronautics Board oe po Authorize Freight Forwarding 
y Air 


The Civil Aeronautics Board, which has under consideration num- 
erous applications of freight forwarders for authority to conduct oper- 
ations by air, has released a draft of proposed economic regulations 
which would authorize qualified applicants to engage in indirect air 
operations without obtaining a certificate of public convenience and 
necessity. 

The proposal of the Board, released on October 15, 1947, would 
add a new Paragraph 292.6 to the Economie Regulations of the C. A. B. 
Interested persons were permitted to present oral argument with 
respect to the proposed new rule on December 8, 1947, at the Depart- 
ment of Commerce Building in Washington. Written comments from 
interested persons were filed with the Board on or before December 
10, 1947. This proposal, while growing out of the pending proceeding 
in Docket 681, et al, the Freight Forwarder Case, wherein the for- 
warders seek operating rights as air carriers, does not dispose of the 
issues in that case. 

The proposed new rule sets up a classification of noncertificated air 
earriers to be known as ‘‘Noncertificated Indirect Cargo Carriers.’’ Such 
a carrier is defined to mean ‘‘any noncertificated air carrier which in- 
directly engages in interstate, overseas or foreign air transportation of 
property only.’’ In further explaining this definition, the Notice of 
the Board with which the rule was released states that such a carrier 
‘*may be considered as one which holds out to the public that it will 
undertake to transport property by air for compensation although 
such carrier does not itself physically operate aircraft but utilizes the 
services of some other person to move the property from origin to des- 
tination.’’ In other words, this rule would classify, exempt from cer- 
tain requirements, and impose certain regulations upon freight for- 
warders operating by air. 

Persons falling within the classification described above will not be 
required to obtain a certificate of public convenience and necessity, but, 
within 60 days after the effective date of the proposed rule, will be re- 
quired to apply for a Letter of Registration. Such a Letter of Regis- 
tration, if issued, will expire 60 days after the Board makes its final 
disposition of the pending proceeding, Docket 681, et al, referred to 
above. 

The proposed regulations follow the pattern established by the 
Board by its orders which became effective in June, 1947, under which 
it exempted from certificate requirements and imposed certain regula- 
tions upon two classes of operating air carriers, designated as ‘‘Irreg- 
ular Air Carriers’’ and ‘‘Noncertificated Cargo Carriers.’’ 
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Forwarders applying for and receiving Letters of Registration 
would be required, by the regulations, to file tariffs, comply with ac- 
counting and reporting requirements, provide service, and file statistics 
of their operations with the Board. 

In a prior decision dealing with indirect carriage of goods by air 
the Board found that the Railway Express Agency is an air carrier 
under section 1(2) of the Civil Aeronautics Act, but that it is not en- 
titled to a ‘‘grandfather’’ certificate under section 401(e) of such Act.! 
Later, dealing with the operations of a freight forwarder, the Board 
found that freight forwarders are also air carriers under section 1(2), 
but refused to grant a certificate of public convenience and necessity.” 
The Express Agency is presently operating under an exemption order, 
but forwarders have not, heretofore, been exempted from the certificate 
requirements. 





Commission Denies Petition For Reconsideration of Decision in |. & S. 
5466, Charges for Loading and Unloading Carload Freight 


The Commission has denied a petition of the protestant freight for- 
warders for reconsideration of the decision of Division 2 in the above- 
entitled proceeding. (See I. C. C. Practitioners Journal, Vol. XIV, No. 
10, p. 976). The tariffs of the railroads, naming increases for loading 
and unloading carload freight at certain points in Official Classifica- 
tion Territory, became effective on December 1, 1947. 





Anaual Statistics of Freight Forwarder Operations For The Year 1946 
Released by The Commission 


The Commission has released Statement No. 4732, containing se- 
lected financial and operating statistics from annual reports of Freight 
Forwarders for the year 1946. The statement shows that reports were 
received in 1946 from 91 forwarders, 55 having annual gross revenues 
of $100,000 or more and 36 having revenues below that amount. The 
55 Class I forwarders reported total revenues of approximately 200 mil- 
lion dollars, and net revenues before provision for income taxes of four 
million dollars. The Class 2 forwarders had gross revenues approximat- 
ing two million dollars and a net, before taxes, of 142 thousand dollars. 





Freight Forwarder Application Denied 


The Commission, Division 4, by report and order dated November 
18, 1947, in Docket FF-176, has denied the application of Schneider 
Bros. and Co., Inc., for a permit to operate as a freight forwarder. Ap- 
plicant sought authority to forward commodities from West Coast ports 





1 Railway Express Agency, Grandfather Certificate, 2 C.A.B. 531 (1941) 
os on Air Freight Corp—Investigation of Forwarding Activities, 3 C.A.B. 
). 
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to New York, but indicated at the hearing that it would hold out to for. 
ward only a limited list of commodities, primarily furs and skins im- 
ported through the designated ports. 

There is only one other forwarder in the business of forwarding, 
eastbound, imported furs, skins, etc., and that forwarder protested the 
instant application. The Division found that the service of the pres- 
ently certificated forwarder is adequate, and commented that ‘‘there is 
strong indication that the movement of the type of commodities which 
applicant can reasonably be expected to be offered for forwarding is so 
small, averaging one carload per week, that it would be inconsistent 
with the public interest to grant the application because it would be 
apt to lead to a situation wherein neither applicant nor protestant would 
have sufficient volume to consolidate into carloads.’’ 

Accordingly, the application was denied, based on a finding that the 
service proposed had not been shown to be consistent with the public in- 
terest and the national transportation policy. 
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Water Transportation 


By Joun H. E:sennart, Jr., Editor 


Revenue and Traffic of Water Carriers 


The Bureau of Transport Economics and Statistics has released 
Statement No. Q-650 showing revenue and traffic of carriers by water 
for the second quarter of 1947 compared with the same period in 1946. 
The number of tons of revenue freight carried increased 5,826,589 tons 


while the number of revenue passengers carried decreased approximate- 
ly 600,000. 





New St. Lawrence Waterway Study Issued By Commerce 
Department 


The Commerce Department has made public ‘‘An Economie Ap- 
praisal of the St. Lawrence Seaway Project,’’ prepared by its Transpor- 
tation Division. In that study, it was estimated that the potential traf- 
fic, in the event the waterway project is completed, would amount to 
from 4014 to 53 million tons for iron ore, grain and bituminous coal 
alone. For iron ore, the potential traffic was estimated at from 30 to 
371% million tons; grain, 64 to 1114 million tons, and bituminous coal, 
four million tons. The report added that there is a distinct possibility 
that a huge traffic in petroleum might develop although any substan- 
tial traffic in this commodity should be regarded as a long-range rather 
than an immediate possibility. 





Car Float or Lighterage Service in New York Harbor 


In Docket No. 29162, Shelton Pitney and Walter P. Gardner, Trus- 
tees of the Central Railroad of New Jersey v. Akron, Canton & Youngs- 
town Railroad Company et al, Examiners A. R. Mackley and J. P. Me- 
Grath have recommended to the Commission that: 


1. Allowances for the performance of car-float or lighterage 
service in New York Harbor received by the Central Railroad Com- 
pany of New Jersey (Walter P. Gardner, Trustee) out of the rev- 
enues accruing to defendants within official territory, under joint 
interstate rates on traffic, except coal, coke and livestock, between 
New York, N. Y., and points in the United States and Canada on 
the lines of defendants are unjust, unreasonable and inequitable. 
Just, reasonable and equitable allowances should be prescribed for 
the future. Adjustment required from July 3, 1944, date of filing 
of complaint. 

2. Allowances for the performance of car-float or lighterage 
service in New York Harbor received by defendant New York 
Harbor lines out of revenues accruing to defendants within official 
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territory, under joint interstate rates on like traffic are unjust, 
unreasonable, unduly preferential of these defendants and unduly 
prejudicial to the Jersey Central. Minimum just, reasonable and 
nonprejudicial allowances should be prescribed for the future. 





Meseck Steamboat Co., Inc., Contract Carrier Application 


Division 4 has found, in the above-entitled case, that applicant’s 
proposed operation is that of a common carrier. Public convenience 
and necessity found to require operation by applicant as a common car- 
rier by self-propelled vessels, in the transportation of passengers on 
entire vessel charter excursion cruises, from Jersey City, N. J., to New 
York, N. Y., to Bear Mountain, N. Y., and return, during the months 
of May, June and September of each year. Second amended certificate 
and order issued. 





Newtex Steamship Corporation Extension—Boston and Baltimore 


The Commission, by Division 4, found public convenience and ne- 
cessity to require extension of applicant’s operation as a common ear- 
rier by self-propelled vessels in the transportation of commodities gen- 
erally, (1) between Boston, Mass., and Houston, Brownsville, and Port 
Isabel, Texas, and (2) between Baltimore, Md., and Houston. Second 


amended certificate issued, and application in all other respects denied. 





Great Lakes-Atlantic Transit Contract Carrier Application 


Further hearing in the above-entitled proceeding, assigned for 
December 9, 1947 at Washington, D. C., was cancelled. This pro- 
ceeding is reassigned for further hearing on January 21, 1948, at 
9:30 A. M., United States Standard Time, at the Office of the Com- 
mission, Washington, D. C., before Examiner R. M. Brown. 





Recent Court Decisions 


By WarrREN H. WAGNER 


Restriction of bus operations under ‘“‘grandfather”’ certificate. 
Campus Travel, Inc. v. United States, 72 F. Supp. 711. 


The three-judge court for the Southern District of New York, ou 
June 27, 1947, sustained the Commission’s order in No. MF-22589, 
Campus Travel, Inc., New York, N. Y., which limited petitioner’s oper- 
ation of its motor vehicles to the transportation of not more than six 
passengers, not including the driver, and children under ten years of 
age who do not occupy a seat or seats, in any one vehicle, between 
Philadelphia and other points in Pennsylvania. The court held that 
where the only service which the motor carrier was rendering over 
certain routes on or before the critical date under the grandfather 
clause of Interstate Commerce Act was ‘‘terminal to terminal’’ in sedans 
capable of transporting not more than six passengers not including 
driver and children under ten years of age, the order of Commission, 
granted under the grandfather clause, which refused to permit substi- 
tution of bus service and restricted the carrier’s service to that rendered 
on or before the critical date, was proper; and that even if the Com- 
mission had granted certificates to motor carriers, under the grand- 
father clause, permitting rendition of services in excess of that ren- 
dered by carriers on the critical date under that clause, there was no 
basis for perpetuating and making general a violation of the act. 





Per diem order of Commission set aside. 
Palmer, et al. v. United States (Civil Action No. 3816-47). 


The three-judge District Court for the District of Columbia, on 
November 21, set aside the Commission’s order of July 25, 1947, in- 
creasing to $2 a day for a period of 6 months ending with March 31, 
1948, the per diem paid by railroad users of freight cars owned by other 
railroads. Quoting from the decision of the Court: 


At the hearing there was a difference of opinion among coun- 
sel as to the theory, and so as to the nature, of the Commission’s 
report and order, and thus some confusion as to the precise ques- 
tions presented for our decision. Able counsel for the United 
States, in a careful and thorough brief, say: 


‘*The issue of reasonable remuneration for car ownership 
is not in issue in this proceeding. The issue simply is whether 
the Commission possessed the necessary authority to increase 
the per diem charge for the purpose of promoting greater 
efficiency in the use and supply of cars, and if so, whether 
such regulation was reasonably exercised.’’ 
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This is, in effect, an assertion that prescribing the compensa. 
tion payable to owners for the use of cars, the Commission may add 
to reasonable remuneration for car ownership, solely for regulatory 
purposes, an amount which will tend to cause hiring railroads to 
return cars promptly. The Director’s letter, the order of investi- 
gation, the definition of the issues by the presiding examiner, the 
testimony of Commission witnesses, the examiner’s report, and the 
conclusion of the Commission’s report were ‘all upon that theory. 
The Commission itself said, in its report, ‘‘ We believe the statute 
contemplates that a per diem charge for the use of freight cars may 
be used as an instrument of regulation to control the prompt move- 
ment and return of cars.’’ 

At one point during the oral argument counsel for the Com. 
mission seemed to agree with the foregoing understanding of the 
issues. Later, however, he suggested that the order might be sus- 
tained as a prescription of reasonable remuneration for car owner- 
ship, and in his brief he contended that the amount fixed ($2.00) 
is not as high as the evidence would warrant if the value of the 
use of cars in times of car shortage is added to the costs of car 
ownership to get a reasonable compensation to the owner. Counsel 
for the railroads intervening as defendants, in support of the Com- 
mission’s order, argue flatly that ‘‘No Penalty (Punishment) Per 
Diem [is] Involved’’ in the case and that the $2.00 per diem was 
designed to compensate the owning railroads in part for the loss 
of earnings suffered when its cars are on foreign lines. 

We think it perfectly clear that from first to last the Com- 
mission intended its order to rest upon its asserted power to fix 
compensation for the use of cars as a regulatory measure, solely 
for the purpose of increasing efficiency in the use of cars and at an 
amount wholly independent of the costs of car ownership, expen- 
ses of maintenance and operation, and a reasonable profit. We 
shall discuss that question first. We shall, however, consider the 
other contention, that the order can be sustained as a determination 
of reasonable remuneration for car ownership. 

The authority of the Commission in respect to car-hire charges 
is, as we have indicated, in section 1(14) of the Interstate Com- 
merce Act,' and is to be found in the expression ‘‘reasonable rules, 
regulations, and practices with respect to car service . . ., including 
the compensation to be paid .. . for the use of any ... car. . . not 
owned by the carrier using it.’’ 

It is necessary at the outset to define with clarity the precise 
question which the case presents. Counsel for the Commission 
and for the United States argue as though the issue is the Com- 
mission’s power to prevent or cure the car shortage. They pres 
upon us the critical national and international situation created 
by lack of cars to move the crops in the west, and the public in- 
terest in the adequacy of the car supply. They argue as though the 
authority to fix compensation for the use of cars were the 


1 The emergency power under Section 1(15) is not asserted in this case. 
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extent of the Commission’s power to deal with the situation. The 
most casual examination of the statute shows that such is not the 
ease. The Commission has power, under the above-quoted section, 
to establish reasonable rules, regulations and practices with respect 
to ear service,? which includes the use, interchange and return of 
cars and the terms of any contract, agreement, or arrangement for 
the use of cars, and to prescribe penalties for non-observance of its 
mandates. Those powers are broad. Their scope is not involved 
here. It would be far afield to consider this case upon the premise 
that it concerns the full authority of the Commission in what is 
agreed to be a critical national situation, clearly not only of the 
present but of a recurring nature. This case concerns only the 
nature of one specific power. 

The specific problem before us is in two parts: first, a matter 
of statutory construction, and, second, an inquiry into the suffi- 
ciency of findings. The first part is an exceedingly narrow ques- 
tion. It is whether the statutory authority to establish ‘‘compen- 
sation for use’’ empowers the Commission to fix rentals at such 
amounts, regardless of the costs of ownership, maintenance, and 
operation, as in its judgment will operate upon non-owning users 
of cars to promote greater efficiency in that use. The question 
must be viewed in the light of several indisputable facts. First, en- 
tirely apart from its specific power to prescribe compensation for 
use, the Commission has general power to make regulations to gov- 
ern the use and return of cars and to fix penalties for violation of 
such regulations. Second, the per diem charge applies every day 
a foreign car is on a railroad. It applies whether the car is moving 
expeditiously as possible, or is standing still; whether it is in the 
hands of a consignee for unloading, of a shipper for loading, or 
is under control of the railroad; whether it is awaiting bottoms 
for export or is being held by the railroad for expected freight. 
Third, the charges are paid by one railroad to another railroad. 
They do not go into the public treasury as would penalties im- 
posed under the statute. 

We think that the correct answer to the question as above- 
phrased is in the negative. The specific power to fix compensation 
for the use of cars is not coextensive with the general power to 
regulate the use of cars. While the determination of proper ecm- 
pensation is a phase of the regulation of use, it is a specific power 
with definite characteristics and limitations. It is not an elastic 
concept adaptable in amount for use for other regulatory purposes. 

In the first place, the Commission has repeatedly described 
the rental charge in the terms which we think correct. For exam- 
ple, it has said: ‘‘The per diem that complainant pays for car 
hire is merely equivalent to interest, depreciation, insurance, taxes, 
and other car-ownership costs which it would have to bear if it 


ie ia 1(10) of the Act defines “car service,” the term which appears in Sec- 
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owned the cars used in interline traffic.’"> And upon another occas- 
ion it said: ‘‘Since 1909 the per diem rate has been based on the 
average cost throughout the country of owning and maintaining 
freight-car equipment, and the rate has been changed from time 
to time on the basis of the ascertained average cost to members of 
the association as a whole.’ Again it said that the per diem ‘‘em- 
braces cost of repairs, cost of taxes, cost of replacements, miscel- 
laneous expenses, and 6 per cent interest on the investment.’*> So 
far as we are informed, the Commission, in deciding reasonable 
per diem rates in specific cases, has always determined reasonable- 
ness by a consideration of the costs of car ownership, maintenance 
and operation.® In fact, it is agreed that the Commission has never 
heretofore in thirty years attempted to include in the per diem 
charge any extra amount intended for a purely regulatory purpose, 

It is true that the Commission has from time to time referred 
to a ‘‘penalty’’ element in the per diem charge and to its charac- 
teristic as an ‘‘incentive’’ for the return of cars to their owners.’ 


It has also referred to an expectation of a prompter movement of 
ears by reason of an increase in the per diem. In the New Eng- 
land Divisions ecase,® it said: ‘‘One of the primary purposes of 
the per diem arrangement is to increase the use of freight equip- 
ment through expediting its movement and avoiding detention. Al- 
though the charge is intended to cover the cost of ownership, in- 


cluding maintenance, depreciation, taxes, interest, and other allo- 
cations incident to ownership, per diem savors of a penalty.’’ But 
these references must be read against their background. Original- 
ly ear-hire charges were upon a mileage basis. No rental was paid 
for a car which was standing still. Therefore, there was no in- 
centive for the hiring road to move the car or to return it. The 
results were such as to require a change, and a charge upon a time 
basis was instituted. 

Obviously, any charge upon a time basis furnishes an incen- 
tive for prompt return of the property. When a contractor rents 
a bulldozer by the day, he has an incentive to use it promptly and 
return it; the same is true in the case of a book taken from a lend- 
ing library at a daily charge. The penalty or incentive character- 
istic of the per diem is merely an inherent quality of a charge 
based upon time. Reference to that quality is not equivalent to 
saying that a rental can, by a prohibitive amount, be made an in- 
strument of compulsion. An inherent quality of its reasonable 
amount is one thing but an indefinite expansibility of its amount 
for regulatory purposes is quite another. 


8 Virginia Blue Ridge Ry. v. S. Ry. Co., 96 I. C. C. 591, 593 (1925). 

4 Marcellus & Otisco Co. v. N. Y. C. R. R. Co., 104 I. C. C. 389, 390 (1925). 

5 Rules for Car-Hire Settlement, 160 I. C. C. 369, 378 (1930). 

6 Sec. e. g., Hoboken Mfrs. R. Co. v. Abilene & S. Ry. Co., 248 1. C.C. 109 (1941); 
Rules for Car-Hire Settlement, 262 I. C. C. 85 (1945). 

7 E. g., Car Shortage — Insufficient Transportation Facilities, 12 1. C. C. 56l, 
573 (1907). New England Divisions, 62 I. C. C. 513, 538 (1921). 

8 Car Supply Investigation, 42 I. C. C. 657 (1917). 

® Supra note 8 
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In the second place, in its ordinary and generally-accepted 
meaning, ‘‘reasonable compensation’’ does not include amounts in 
addition to actual remuneration. The term is a widely-used and 
familiar expression, not unlike expressions such as reasonable sal- 
aries, reasonable rents, reasonable prices. We know of no de- 
parture from the concept that they are based on an equivalence 
with the thing or service given. ‘‘Reasonable compensation for 
use’’ does not convey a prohibitory or regulatory idea. 

In the third place, the per diem charge is so completely un- 
related to the evil sought to be remedied by the proposed order that 
serious question would arise as to its validity as a regulation. A 
regulatory measure must have ‘‘a real and substantial relation to 
the object sought to be attained.’ This per diem, however, has 
no relation to avoidable delay or to inefficiency. It is payable for 
every day a foreign car is on the line. If a railroad used a car to 
the maximum possible extent for ten days, it would pay exactly the 
same per diem as another company which used a car one day and 
let it stand idle and empty for nine days. The per diem charge, 
in so far as it penalizes, penalizes use and non-use, efficient and 
inefficient use, unavoidable and avoidable delays, alike. It would 
be deemed arbitrary as a regulatory measure under the established 
rules of law. 

But the decisive consideration is the essential nature of the 
thing which is proposed to be done here. The ear situation in- 
volves conflicting economic interests of considerable moment. There 
is the conflict between the great trunk lines, which are organized 
and able to own large numbers of cars, and the smaller and short- 
line roads, unable or unequipped to own many cars. The thesis, 
as the Commission and the Court have explained,"! has always 
been that while every road must furnish its share of the total ear 
supply, each may do so by owning or by renting. The burden of 
renting has been deemed the financial equivalent of owning in this 
balancing of economic necessities. There is also the conflict between 
a car owner’s interests in restricting its cars to its own lines for 
its own purposes, and the general interest of the nation in through 
traffic, with its necessary free interchange of cars. There is the 
conflict between the economie waste of moving large numbers of 
empty cars from the unloading areas back to the proprietary lines 
at certain periods of the year, and the economic efficiency of using 
unloaded foreign cars for the immediate movement of freight 
awaiting shipment at the points of unloading. The Commission 
has insisted in the past,!* and indeed seems to say in this report, 


10 Nebbie v. New York, 291 U. S. 502, 525, 78 L Ed. 940, 54 S. Ct. 505 (1934); 
see also Iversen v. United States, 63 F. Supp. 1001 (1946), aff'd, 327 U. S. 767, 90 
L. Ed. 998, 66 S. Ct. 925 (1946), and cases there cited. 

11 Virginia Blue Ridge Ry. v. S. Ry. Co., supra note 4; Jefferson & Northwestern 
Ry. Co. v. M., K. & T. Ry. Co., 102 I. C. C. 72, 75 (1925); Louisville & N. R. Co. 
v. Central Stock Yards Co., 212 U. S. 132, 53 L. Ed. 441, 29 S. Ct. 246 (1909). 

_ PE. g., see testimony of Commissioner Hall, Hearings before House Com- 
mittee on Interstate and Foreign Commerce on H. R. 19546, H. R. 20256, and H. R. 
20352, 64th Cong., 3d Sess. 24 (1917). 
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that the extensive movement of empty cars is an economic waste 
to be avoided. 

The Commission does not propose by the pending order to 
solve these problems by regulations directly addressed to them, but 
actually the order cuts across all these complex difficulties. If 
the order results in the prompt return of emptied foreign cars to 
the owners, regardless of available freight in that direction, it 
will decide the economic balance between movement of empties 
and the movement of freight in favor of the former. If the order 
does not cause hiring roads to release the cars, it will merely 
transfer tremendous sums of money from non-owners to owners, 
making the economic status of many non-owners difficult, if not 
unbearable. According to the estimates in this record, the order 
would cause an increase in the net per diems payable, among the 
major roads, by the New York, New Haven and Hartford of $1,- 
000,000, by Southern Pacific of $1,250,000, by the New York Cen- 
tral of $1,550,000, by the Boston and Maine of $524,000, and so on. 
This impact of the order would be unavoidable and most severe 
upon the short lines, most of which are engaged in terminal or stub- 
end services, where the shipper’s 48 hours free time for unloading 
looms large in the operation. No improvement in car efficiency 
would result from the order where delays or detention are unavoid- 
able. The sole effect there would be to increase costs. 

In so far as the order would accomplish its avowed object, it 
would be by economic pressure upon the non-owning railroads. 
Those roads would be faced with a dilemma, either to pay these 
sums or to let freight on their lines remain unshipped. That is not 
the scheme of this statute. The statutory plan is that the inter- 
change and return of cars are to be controlled by regulations de- 
signed and directed to that purpose,—operating regulations. And 
the rentals for cars, under whatever system of use and return may 
be established by the Commission, are to be reasonably compensa- 
tory for that use, and no more. The simple expression ‘‘compensa- 
tion for the use of cars’’ does not describe a process for solving the 
complex problems of car usage and supply. It neither describes 
nor authorizes a financial pincers with which to squeeze non-own- 
ing railroads. It does not permit the Commission to avoid the dif- 
ficulties of the car supply problem by simply placing the non-own- 
ing roads between an upper millstone of unshipped freight on their 
lines and the nether millstone of financial penalties. If the move- 
ment of empties to the owners is in the public interest for the 
time being, the Act provides for that accomplishment by a direct 
requirement to that effect. If the thesis that a railroad participat- 
ing in joint rates can furnish its share of the equipment by renting 
it is to be abandoned, the newly-conceived requirements can be 
made by regulations addressed to the subject. The statute does 
not provide that these problems be left to the chance decisions of 
the separate roads, each answer depending upon the road’s ability 
to endure the financial pressure, with a complemental profit to the 
owning roads. 
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The fact is that there is no persuasive indication that an in- 
crease in car rental will facilitate the return of cars. As early 
as 1907 the Commission observed, through Commissioner Franklin 
K. Lane, ‘‘That this will be effective in securing return of cars to 
the owning railroads during the few months of the year when 
traffic is light may be conceded, but that it will insure return dur- 
ing times of great need is not likely, for in such times the holder 
could earn perhaps ten times the amount that he would be com- 
pelled to pay by using the foreign car.’’* And in the same report 
the Commission said: ‘‘It is submitted that the carriers themselves 
can not deal with this problem by raising the per diem charge 
without seriously limiting the extent and utility of through trans- 
portation, a contingency that would demoralize the business of the 
country.’’ In a formal report,’* in 1917, the Commission said: 
‘““The increased per diem and the progressive demurrage charges 
may to some extent facilitate the movement of equipment, but they 
are unlikely to prevent the diversion and misuse of cars at a time 
when the demands for transportation are so great.’’ 

Although the shortage of cars in post-harvest time in the west 
is a very old problem, and although the per diem charge has been 
successively increased over the years, there is no finding of fact 
in this record, and no evidence, so far as we are advised, that the 
increases ever caused the slightest improvement in the situation. 
Forty years ago, and again thirty years ago, the Commission made 
extensive investigations into these same car shortages and the per 
diem charge.'5 In 1917 it was saying: 


. ones Sea SS a i i i ce itd 


‘‘The present conditions of car distribution throughout 
the United States have no parallel in our history. In some 
territories the railroads have furnished but a small part of 
the cars necessary for the transportation of staple articles of 
commerce, such as coal, grain, lumber, fruits, and vegetables. 
In consequence mills have shut down, prices have advanced, 
perishable articles of great value have been destroyed, and 
hundreds of carloads of food products have been delayed in 
reaching their natural markets.’’ 


Over this whole period the per diem has been increased from time 
to time. It was originally 20 cents and increased over the years 
until in 1946 it was $1.15 and has now gone to $1.50. And now the 
difficulty seems to be precisely as it has been these many years. 
If it appeared from this long experience that an increase in the 
per diem is an effective instrument for alleviating car shortages, 
that fact might furnish some support for the contention that it 
was intended for that purpose and should be used for it. But the 
facts appear to be as the Commission predicted in 1907 they would 


18 Car Shortage—Insufficient Transportation Facilities, supra note 8. 

14Car Supply Investigation, supra note 9, at 669. 

18 Car Shortage—lInsufficient Transportation Facilities, supra note 8; Car Sup- 
ply Investigation, supra note 9. 
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be. Of course, if the language of the statute were plain that car- 
hire charges could be fixed at prohibitive levels for regulatory pur. 
poses, that language would control. But where the expression is 
‘compensation . . . for the use,’’ a term of established meaning, it 
is difficult to find a Congressional intent at variance with that 
meaning, when, despite long experience, there is no finding or 
intimation that the measure has been or will be effective for its 
newly-asserted purpose. 

The railroads which are car owners and intervene in support 
of the Commission’s order, are frank upon this subject. They 
assert no regulatory purpose or effect. They say, and vigorously, 
that they are entitled to higher rentals during times of car shortage, 
because the ‘‘value’’ of their cars is greater at such times. They 
can earn much more by using their cars in those periods than by 
renting them. They say that this loss of profits should be taken 
into account in fixing ‘‘reasonable compensation’’ for the use of 
these cars by other roads. This position, while having the virtue of 
reality and frankness, is far removed from the theory of regulatory 
use in the public interest. There is a public interest in the avail- 
ability of cars for crop movement, but there appears to be no pub- 
lic interest in the payment of larger sums by some railroads to 
other railroads during times of car shortage. The term ordinarily 
applied to that practice in respect to other commodities is profit- 
eering. To justify that course of action, the public benefit ought to 
appear clearly, and the efficacy of increased charges as a means to 
that end ought to appear. We are asked to construe this otherwise 
plain statutory provision so as to require some railroads to pay 
other railroads large sums of money during times of car shortage, 
in spite of the failure of forty years of experience to show any 
alleviation of car shortages by that means. We cannot do so. 

Several paragraphs in the Commission’s report raise questions 
as to the validity of the order finally entered. For example, one 
paragraph reads: 


‘‘Tn times of car shortage the car service division of the 
Association endeavors to promote the direct movement of 
empty cars from point of release to the nearest loading ter- 
ritory. The ear service rules as they apply to box ears, al- 
though not suspended, are not actually being observed and 
there is no penalty for their violation. In other words, for- 
eign cars are being appropriated for loading largely in dis- 
regard of the car service rules. This probably results in the 
least empty car mileage in relation to the loaded car-miles. 
From the standpoint of efficiency in the use of cars, this policy 
cannot be questioned. However, it does not do entire justice 
to the railroads, and to the shippers located on the railroads, 
which own an adequate supply of cars as compared with other 
railroads which are not adequately supplied with cars, and 
are using the cars of foreign lines even for their local traffic, 
without regard to their expeditious return to the owner.”’ 
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That paragraph seems to say that the car service rules now 
in existence are designed to promote the return of empty cars to 
their owners. If this is so, and if this is desirable practice in the 
public interest, why should those rules not be observed? If no 
penalties for their violation are provided, why should they not be? 
Contrariwise, if the movement of empties to the nearest loading ter- 
ritory instead of to the owners cannot be questioned from the 
standpoint of efficiency in the use of cars, how can the proposed 
method of promoting return of cars to owners be justified from the 
standpoint of efficiency? If the existing rules have the same ob- 
ject as the proposed order, the violation of the former and the 
enforcement of the latter cannot both be justified on the same 
ground. Which is really the proper course ‘‘from the standpoint 
of efficiency in use’’—movement to the nearest loading territory, 
or return to the owners? Does the conclusion of the Commission 
stated in the quoted paragraph mean that while the movement of 
empty cars to the nearest loading territory cannot be questioned 
from the standpoint of efficiency in the use of cars, nevertheless, in 
justice to the owning railroads, higher rentals should be paid in 
times of car shortage? Is not the sole public interest in times of 
ear shortage the efficient use of cars? Does the public interest re- 
quire, not efficiency in use, but ‘‘justice’’ to the owning railroads 
in terms of higher rentals? We do not think so. We do not see 
how an acute public need for cars to move crops can be translated 
into an order designed to do justice to the owning railroads in terms 
of rent to be paid. The Commission’s report raises these ques- 
tions, but it does not supply the answers. 

Both petitioners and defendants press upon us the legislative 
history of the statute as supporting their respective positions. 
There is no direct evidence, such as a definitive committee report, 
as to the intent of the phrase ‘‘compensation for use.’’ All parties 
attempt to deduce an intent from the circumstances. 

Prior to 1917 there was no government authority over the use 
and interchange of cars. In 1916 an acute shortage developed. 
The Commission investigated, and in its 1916 report’® it asked Con- 
gress to give it authority to ‘‘prescribe for all carriers by rail sub- 
ject to the act rules and regulations governing interchange of cars, 
return of cars to the owning road, the conditions and circumstances 
under which such cars may be loaded on foreign roads, and the 
compensation which carriers shall pay to each other for the use of 
each other’s cars.’’!7 As the basis for this request, the Commission 
called attention to Section 1 of the Interstate Commerce Act, which 
requires carriers to establish through routes ‘‘and to make reason- 
able rules and regulations with respect to the exchange, inter- 
change, and return of cars used therein, and for the operation of 
such through routes, and providing for reasonable compensation to 


16 Thirtieth Annual Report of the Interstate Commerce Commission (1916). 
117d. at 73 
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to those entitled thereto.’"* The Commission described a case” 
in which a railroad had prohibited certain of its cars from leaving 
its lines, in an attempt to retain on its lines sufficient cars to serve 
the communities on them. The Commission voided the railroad’s 
action, holding that the Act requires a railroad to serve established 
through routes regardless of the fact that such service might re 
quire the movement of their cars beyond their own lines. On the 
other hand, the Commission pointed out the difficulties created 
when some carriers failed to keep themselves on a substantial 
parity with the others in equipment and used the others’ equipment 
under a per diem which was moderate, if not nominal, ‘‘disregard- 
ing entirely the rules adopted by the carriers relative to the use and 
return of such cars.’’”° In the course of its report, the Commission 
observed :?! 


**Tt seems obvious, therefore, that rules regarding the use and 
return of carriers’ cars and the compensation to be paid by 
one carrier for the use of another carrier’s cars must be uni- 
form for the entire country. It is quite probable that it would 
be reasonable, desirable, and proper to make those rules more 
drastic and the compensation higher during periods of so- 
called ‘car shortage’ than during other periods when there is 
an abundance of equipment and transportation facilities.’’ 


mermaooowrdoqgdae wes @2onm et 
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In the ensuing hearings the Commission informed the Congress 
of the past history of the per diem, its characteristics, and the 
fact that it had been increased from time to time. At the same 
time it pointed out?* that ‘‘It is, generally speaking, in the public 
interest that the shipment which is awaiting movement should be 
moved and that the car should not go off empty in the direction of 
home and leave that shipment unmoved.’’ 

The result of the Commission’s recommendation was the Esch 
Car Service Act of 1917?* which added to the Interstate Commerce 
Act the paragraphs which now, after amendments in 1920 and 
1940, appear as paragraphs 10 to 17 of Section 1 of the Act. 

Defendants argue that the fact that Congress knew of the 
past practice of the railroads, and the incentive or penalty nature 
of the per diem, shows that Congress intended that ‘‘compensation 
for use’’ might be utilized by the Commission as an instrument of 
compulsion for regulatory purposes. But it can be argued with 
equal force that since the reason for the enactment was the pre- 
servation of a free interchange of cars during times of car short- 
age, Congress did not intend to provide a means for restricting. or 
discontinuing, the presence of foreign cars on a railroad’s lines; 


18 Jd. at 70. 

19 Missouri & Illinois Coal Co. v. Ill. Cent. R. R. Co., 22 1. C. C. 39 (1911). 
20 Thirtieth Annual Report, supra note 17, at 72. 

21 Jd. at 71. 

22 Supra note 13. 

3840 STAT. 101 
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that the free movement of through traffic was the predominant 
purpose. It can be argued forcefully that if the natural instinct 
of car owners to hold their cars on their own lines in times of car 
shortage was an evil then sought to be eliminated, that same prac- 
tice cannot now be said to be the beneficent objective of the Act. 
In any event, we do not think that the legislative history demon- 
strates the intent which defendants so confidently assert that it 
does. It seems to us that this legislative history supports the plan 
of the statute as we see it upon reading the text; that the oper- 
ations of use, interchange and return of cars are to be controlled 
by operational regulations specifically designed to fit the complex 
conditions involved and the public interest under varying cireum- 
stances; and that car rentals are to be ‘‘reasonable compensation 
for use’’ under whatever plan of use is adopted. 

Much emphasis is laid by the Commission and the United 
States upon the proposition that the per diem rental charge has the 
same essential qualities as has demurrage, the power to prescribe 
which as an emergency matter was sustained in the Iversen case.™* 
But it seems to us that the differences are far greater than the 
similarities. ‘‘The purpose of demurrage charges,’’ the Supreme 
Court said in Pennsylvania R. Co. v. Kittaning I. & 8. Mfg. Co.,28 
‘tis to promote car efficiency by penalizing undue detention of 
ears.’’ Demurrage is arranged to fit that purpose, with free time 
allowances sufficient to permit reasonably prompt unloading. It 
applies directly and exclusively to the objective sought, ¢.¢., the 
prevention of detention of cars beyond a reasonable time. Both in 
nature and in purpose demurrage is a regulatory measure. ‘‘Rea- 
sonable compensation for use’’ has none of those decisive charac- 
teristics which the Court found in demurrage charges. 

The Commission and the United States rely upon views which 
they find in the dissenting opinion of Justice Stone, with whom 
Justice Holmes and Justice Brandeis concurred, in Chicago, R. I. 
& P. Ry. Co. v. United States.2* The exhaustive opinions in that 
ease contain much historical and other data relative to the per 
diem. The Court divided upon one provision in the Commission’s 
order there involved. In establishing reasonable compensation for 
the use of cars, the Commission had allowed certain roads and for 
certain purposes credit for two days free time. The Court held 
that provision invalid, upon the ground that it permitted the use 
of property without requiring compensation for it. It held that 
the per diem is neither more nor less than compensation for the 
use of property. It quoted with approval the following definition 
of the per diem: 


‘*The per diem that complainant pays for car hire is mere- 
ly equivalent to interest, depreciation, insurance, taxes, and 
other car-ownership costs which it would have to bear if it 


%4 Supra note 11. 


% 253 U. S. 319, 323, 64 L. Ed. 928, 930, 40 S. Ct. 532, 533 (1920). 
6 284 U. S. 80, 100, 76 L. Ed. 177, 52 S. Ct. 87 (1931). 
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owned the cars used in interline traffic. The car owner incun 
these costs in the first instance, and is reimbursed by complain. 
ant (a short line) through the per diem or rental charges, 
thereby relieving the latter of the necessity of investing in 
equipment for this service.’’*7 


Besides the fact that the view urged upon us is that of a minority 
of the Court, we do not find in the dissent an intimation that the 
views of those justices would support the validity of an order such 
as the one now before us. The theory of the dissent was that the 
per diem is a method of apportioning the car-hire charges of a joint 
haul, and is proper for this purpose because of its regulatory char. 
acteristics. The disadvantageous position of the short lines under 
the literal application of the per diem was a major premise in the 
opinion. The indicated thought was that the penalizing charac. 
teristic of the per diem made an adjustment for unavoidable delay 
proper and valid. That the per diem was fair compensation to 
the owner was emphasized. Justice Stone nowhere indicated that 
a per diem might be fixed in amount as a prohibitory or regulatory 
measure, without regard to the limits of fair remuneration or fair 
compensatory charge, or that such a per diem might be applied 
indiscriminately to all use, whether efficient or the opposite. 

It is urged by defendants that compensation has full regu 
latory characteristics because it is included by the statute among 
the regulatory powers. The language is ‘‘reasonable rules, regu- 
lations, and practices. . ., including the compensation,”’’ etc. It is 
perfectly true that the prescription of compensation is a species 
of regulation, and is included by the statute as such. But it dows 
not follow that it is a substitute for other sorts of regulation, or is 
usable for other regulatory purposes. As a matter of general ste- 
tutory construction, and of ordinary logical thought, every species 
in a general class is not necessarily identical in characteristics with 
every other species in that class. 

It is true that where an economic maladjustment is one of 
price, resulting in conditions adverse to the public welfare, the 
legislature may, and sometimes does, authorize the fixing of min 
imum prices,2* and the natural and ordinary effects of such price 
fixing may be regulatory or corrective of other practices of the 
industry. But the proposal in the present case does not fall within 
that class. The regulatory effects in such situations are thos 
which flow from fair and reasonable prices. The proposal here 3 
that ‘‘reasonable compensation for use’’ can itself be an amoutt 
selected solely for a regulatory purpose, and quite apart from ful 
remuneration for ownership. To sustain that proposal, we woull 


3t 1d. at 97. 

28 Nebbia v. New York, 291 U. S. 502, 78 L. Ed. 940, 54 S. Ct. 505 (1934); 
United States v. Rock Royal Co-Op., 307 U. S. 533, 83 L. Ed. 1446, 59 S. Ct. ® 
tipa’ Sunshine Coal Co. v. Adkins, 310 U. S. 381, 84 L. Ed. 1263, @ S. Ct. Wi 
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have to find it in plain language of the Congress. We do not find 
it in the words ‘‘reasonable compensation for use.’’ Our attention 
has not been called to any instance in which a legislature has re- 
quired one section of the public to pay another section prices avow- 
edly in excess of fair recompense to the producer or seller solely to 
achieve an economic result. That this matter is not a mere tech- 
nicality is amply proven by the bitter debates on the subject in 
and out of Congress during the period of O. P. A. The Emergency 
Price Control Act contained a provision in respect to it.?® 

The statement of the Commission, in the report before us, 
that the railroads were unable to suggest a scheme of regulation 
which would differentiate between avoidable and unavoidable de- 
lay in car handling, which is offered to us as a reason why the 
Commission had not theretofore acted directly, does not seem to us 
to indicate a necessity for the now-proposed order. The railroads 
are divided in their interests and in their views. It is natural 
and inevitable that they would be unable to formulate or suggest 
a plan of regulation. That is the situation in many controversial 
fields of necessary regulation, but it would indeed be an odd con- 
clusion to hold that regulation in the public interest is impossible 
because the companies to be regulated assert that they are unable 
to suggest, or to agree upon, an acceptable method of regulation. 
The Commission does not say that it, the Commission, cannot de- 
vise an effective method of direct regulation. 

As a matter of fact, the Commission, in a proceeding entitled 
“‘Car Service, Freight Cars,’’ concurrent with the one here in- 
volved, and in an order®® simultaneous with this one, considered 
the whole of car service rules, found that they provide that a 
freight car, unloaded at a point on a line of a carrier other than 
the owner, shall be moved, loaded or empty, to or in the direction 
of the owning road, but that those rules were being largely disre- 
garded at the present time. The Commission ordered that the 
railroads file their car service rules with the Commission, so that 
they would become obligatory. The Commission there said that 
“if it should later appear that conditions might be improved by 
a modification of, or addition to, the car-service rules as so filed, 
action by us with that object in view can be taken.’’ Furthermore, 
we are advised*' that since the argument in this case, and before 
the briefs were filed, the Commission exerted its emergency power 
under Section 1(15) of the statute with an operating regulation 
for car movement, which directly controls the removal and return 
of empty cars, and imposes penalties for non-observance. That 
Order appears, from a reading of the text, to be a direct action, 
clearly regulatory in character, upon the same problem and for 
the same purpose as was the vaguely hopeful, roundabout measure 
before us in the case at bar. The Commission apparently has now 

29Sec. 2 &. of the Act, 50 U. S.C. A. App. § 902 (h). 
9 268 1. C. C. 687. 
81 Service Order No. 778, 12 FED. REG. 6811 (Oct. 17, 1947). 
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stepped in to control the handling of empty cars, instead of merely 
increasing the rentals to be paid one railroad by another and trust- 
ing that from that step there would be some corollary effect in the 
public interest. 

We hold that the statutory authority to fix reasonable com- 
pensation for the use of cars does not empower the Commission to 
establish, solely for general car-service regulatory purposes, rentals 
in excess of any purported reasonable recompense to the owner. 

But, even if the Commission had the power it claims, the find- 
ings in its report are insufficient to support its order. We have 
examined the report with care, in an effort to find the obviously 
requisite determinations. There is no finding that the public in. 
terest in the return of cars to the owning railroads outweighs the 
public interest in the prompt movement of freight awaiting ship- 
ment at the initial unloading point of the car. There is no finding 
that an increase in the per diem would cause the return of a single 
car to its owner. There is no finding that in times of car shortage 
the necessities of non-owning railroads are less than those of the 
owning railroads. There is no finding that the present need for 
cars is on the owning roads rather than on the hiring roads. There 
is no finding that the roads which serve the large crop areas are 
owning roads. There is no finding as to what freight needs im- 
mediate movement. The report recites testimony concerning the 
length of ‘‘delays’’ in handling cars, but none on the causes for 
delays, and contains no conclusions of fact on either subject. It 
contains a tabulation showing car locations as of May 1, 1947, but 
no such data for the harvest season. Numerous contentions of the 
parties are related. The opinions and suggestions of several wit- 
nesses as to the effect of increased per diem charges, are recited, but 
no factual data from experience appears, and no underlying fact- 
finding whatever upon the point; the ultimate conclusion as to 
that effect is wholly without factual finding in support. That 
there are complaints that the existing $1.15 and $1.25 per diems 
are unjust and unreasonable in so far as they exceed 95 cents, is 
told. The flat finding is made that ‘‘The present car shortage is 
the result of postwar demands upon an inadequate and war-de- 
pleted car supply,’’ a finding which seems to negative the idea that 
the shortage is due to inefficiency in use. The following findings 
are made: 


‘*Respondents introduced evidence tending to show that 
the available car supply is, upon the whole, economically and 
efficiently utilized. Over-all efficiency is indicated by the fol- 
lowing facts: (listing them).’’ 

**There has been a continuing cooperative effort between 
the shipping public and the railroads for the past several 
years in the matter of efficiency of car use. The results have 
been productive of increased efficiency. This can be measured 
in heavier loading: in more prompt loading and unloading; 
and the decrease in the number of cars held by industry be- 
yond free time.’’ 
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‘‘The more prompt loading and unloading of cars is par- 
tially reflected in the faster movement of cars as shown in the 
records of miles per car per day.’’ 

‘*Efficient use of freight cars calls for the least empty car 
mileage consistent with distribution requirements. Evidence 
of the more direct movement of empty cars from the point 
where released to the nearest loading territory is found in the 
trend of average percentage of empty car-miles to total car- 
miles. The reduction in recent years is shown in the fol- 
lowing table: .. .”’ 


Other similar findings are made as to increased efficiency in car 
use in recent years, but none as to a decrease in that efficiency. 
The average freight revenue per freight-car day for three named 
railroads, but for none others, is found. Findings as to the net 
per diems payable and receivable by the railroads in 1946 are 
shown in a table. Many railroads in the western sections appear 
as debit roads*? in that tabulation—including such as the Chicago 
and North Western, the Chicago, Rock Island and Pacific, the 
Southern Pacific, the Burlington-Rock Island, the Texas and New 
Orleans, and others. The report does not indicate the cause or sig- 
nificance of these facts concerning the western roads—why they 
are net debit roads, or why an increase in the per diem would 
benefit them, or, if not, why the credit roads in the crop area 
should be favored over the debit roads in the same area. Some 
facts as to the New Haven road are recited. 

The insufficiency of the recitations in the report, even when 
meticulously filtered to collect the facts, is obvious. There are 
findings which seem to indicate a result opposite to that reached by 
the Commission, some which are wholly doubtful in effect and mean- 
ing, but none which explain or support an order increasing the 
per diem charge in order to secure greater efficiency in the use of 
ears. We hold the order invalid upon the second ground, that 
there are not the requisite underlying findings of fact to support 
it. 

The contention of Commission counsel, and of counsel for the 
intervening-defendant railroads, that the order involved can be 
sustained as an order fixing compensation in the wholly remuner- 
ative sense, is quickly disposed of. There was no hearing upon that 
proposal. The notice did not reveal it, and the examiners other- 
wise defined the issues at the taking of the testimony. There are 
no findings of fact upon which the order could rest, if upon that 
theory. Such findings are wholly missing. The court could not 
possibly tell from the findings whether the order, if it purported 
to fix only remuneration for car ownership, was fair and reason- 
able, or was unfair, unreasonable, and arbitrary. No findings of 
underlying facts which might be used as standards for that deter- 





82 The “debit” roads are those which pay more than they receive in per diem 
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mination are in the report. We think it clear that the Commission 
neither intended to, nor did, rest its order upon that theory, and 
we doubt its ability to do so. 

It follows from all the foregoing that the order of the Com- 
mission involved in this action must be set aside, because it is be- 
yond the statutory power of the Commission, and also because, even 
if the statutory power existed, this order is not supported by the 
requisite findings of fact. Orders to that effect may be presented 
by counsel. 





Reparation in overcharge case. 
International Paper Co. v. Delaware & H.-R. Corp., 73 F. Supp. 30. 


The United States District Court for the Northern District of 
New York sustained the Commission’s reparation award in Docket No. 
26884, International Paper Co. v. Albany Port District Comm., 220 
I. C. C. 132. In the course of its opinion the Court made the following 
holdings : 


Where words of tariff of Interstate Commerce Commission are 
used in ordinary sense and not in any special sense understood only 
by shippers and carriers, construction of tariff is a question of law 
in which courts make their own construction and decisions ir- 


respective of commission’s action; but where words are not used 
in their ordinary sense but have their own peculiar meaning known 
in the trade and that meaning may best be determined by evidence, 
construction of the tariff is not a pure question of law and the 
commission’s interpretation as a body of experts is first required. 

Where interstate commerce commission’s tariff provided that 
amount of switching that would be absorbed would be the amount 
by which the freight revenue plus switching charges exceeds the 
minimum freight revenue shown in the tariff, and the maximum 
switching charge to be absorbed was listed as $5 a car, and mini- 
imum freight revenue to absorb switching was listed as $22.65, 
the commission properly construed the tariff as providing for ab- 
sorption of part or all of the switching charge of $5 where the line- 
haul revenue, plus switching charge, exceeded revenue of $22.65. 

Where use of symbol in tariff was compelled by requirements 
of public policy, the use of the symbol had no probative force on 
matter of correct rates and was not an ‘‘admission,’’ since an ad- 
mission is something voluntarily said or perhaps done. 

The fact that, in awards by the Interstate Commerce Commis- 
sion which have reached the Supreme Court, interest was allowed 
at 6 per cent, had some persuasive force in determining amount 
of interest that shipper was entitled to recover from carrier on 
freight overcharges. 

In suit by shipper against carrier to recover freight over- 
charges, allowance to successful shipper of attorney’s costs was 
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confined to attorney’s services in the court action and did not in- 
elude services rendered by attorney before the Commission. 


(Although this decision is nine years old, it was not reported until 
the October 27, 1947, issue of the Federal Supplement.) 





Commission has authority over hours of service of mechanics and drivers of motor 
vehicles even though but a small part of their time is in interstate commerce. 


Morris v. McComb. (No. 7). 


On November 17, 1947, the Supreme Court, in an opinion by Mr. 
Justice Burton, held that the Interstate Commerce Commission has 
power, under Section 204 of the Motor Carrier Act, 1935, to establish 
maximum hours of service with respect to drivers and mechanics em- 
ployed full-time by common carrier by motor vehicle, when services 
rendered by such employees in interstate commerce constitute but three 
to four percent of carrier’s total services, and performance of such 
services by the employees is mingled with their performance of other 
like services not in interstate commerce; therefore, overtime require- 
ments of Section 7 of the Fair Labor Standards Act do not apply to 


such employees in view of motor-carrier exemption of Section 13(b) (1) 
of that Act. 





Payments under contract, or allowance, by railroad to warehouse and cartage com- 
pany for services performed. 


Harris Transfer & Warehouse Co. v. L. & N. R. R. Co., 72 F. Supp. 389. 


That was an action for declaratory judgments in respect of the 
rights and other legal relations arising out of contracts between plain- 
tiff and the defendants. The court held that the contracts, by which 
interstate common carriers by rail agreed to pay the warehousing and 
cartage company 14c per 100 pounds to perform for them pick-up and 
delivery service in Birmingham offered by carriers who in their tariffs 
provided for an allowance of 5c per 100 pounds to consignors electing 
to provide such service for themselves, were lawful, and that the cartage 
company was entitled to compensation pursuant to the contract for 
transporting at owner’s direction goods held in storage in its ware- 
house to the railroad depot for shipment. 





Meetings of Regional Chapters 


District No. 1 Chatper 


Howard M. Waybright, President, 250 Stuart Street, Boston, Mass- 
achusetts. 


Baltimore Chapter 


Mr. W. F. King, Chairman, T. M., Baltimore Porcelain Steel Cor- 
poration, P. O. Box 928, Baltimore 3, Maryland. 

Members of the National Association are cordially invited to attend 
any of the regular dinners or meetings of the Baltimore Chapter. 


Chicago Chapter 


Lee J. Quasey, Chairman, National Live Stock Producers As- 
sociation, 139 North Clark Street, Chicago 2, Illinois. 

Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 


Denver Chapter 


Wm. W. Anderson, Chairman, The Dorr Company, 824 Cooper 
Building, Denver 2, Colorado. 


District of Columbia Chapter 


Roland Rice, Ass’t. Gen’l. Counsel, Association of American Rail- 
roads, Transportation Building, Washington 6, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10.30 of the day ef 
the luncheon so that reservation can be made. 


Michigan Chapter 
Kenneth A. Moore, Chairman, G.T.M., Automobile Manufacturers 
Association, 320 New Center Building, Detroit 2, Michigan. 


Kansas City, Missouri, Chapter 
H. J. Goudelock, President, Executive Vice-President, Midwest Coal 
Traffic Bureau, 1004 Baltimore Avenue, Kanssa City 6, Missouri. 
Meets: Board of Directors Room, Kansas City Chamber of Com- 
merce. The meetings are to be held in the evening and are monthly. 


N. B.: Members within each of the several districts may at their own expense with 
the approval of the vice-president of the district, organize and maintain district and 
local chapters which may send delegates to annual or other meetings of the Associa- 
tion. Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to mmbership in 
any chapter. (Constitution—section 5, Article IV.) 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939, JourNnaAL.) 
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St. Louis, Missouri, Chapter 


George W. Holmes, Chairman, 20th Floor, Missouri Pacific Building, 
St. Louis 3, Missouri. 


Metropolitan New York Chapter 


A. C. Welsh, Chairman, 26 Court St., Brooklyn, N. Y. 
Meets: (The date and place of meetings announced by notice). 


Ninth District Chapter 


L. E. Luth, President, Director of Traffic, National Battery Com- 
pany, E1201 First National Bank Building, St. Paul 1, Minnesota. 
Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A., 
Minneapolis, Minn. 
Philadelphia Chapter 


G. Lloyd Wilson, Chairman, 203 Logan Hall, University of Penn- 
sylvania, Philadelphia, Pennsylvania. 


Pittsburgh Chapter 


V. Henry McLean, Chairman, A.G.F.A., The Pennsylvania Railroad, 
810 Pennsylvania Station, Pittsburgh 22, Pennsylvania. 

Meets: 7:30 P. M. Last Monday of each month, Traffic Club of 
Pittsburgh, Hotel William Penn. 


San Francisco Chapter 


Marvin Handler, Chairman, 465 California Street, San Francisco, 
California. 

Meets: Commercial Club, San Francisco, California—last Monday 
of each month. 

A cordial invitation is extended to members of other Chapters and 
of the national association to attend meetings. Information regarding 
time and place of meeting can be secured from J. H. Morrison, Secre- 
tary, Underhill 8700, or Marvin Handler, Chairman, Yukon 6-1414. 


Southern California Chapter 


L. H. Stewart, Chairman, 354 South Spring St., Los Angeles, 
California. 












Morris D. Acree, G. T. M., (B) Yellow 
Transit Co., 311 South Western Ave., 
Oklahoma City 4, Okla. 

Wendell Berge, (A) Posner, Berge, Fox & 
Arent, 1200 - 18th St., N. W., Washing- 
ton 6, D. C. 

James A. Bibby, Jr., (A) 407 Security 
Building, Charleston 1, West Va. 

John E. Branch, (A) Rhodes-Haverty 
Building, Atlanta 3, Ga. 

Wm. D. Cavanaugh, Ass’t Chief, (B) In- 
land Transit Division, French Supply 
Council Transit Division, 44 Beaver 
Street, New York 4, N. Y. 

John H. Coughlin, Sec’y, (B) CFA In- 
terstate Commerce Law Com., Central 
Freight Association, 608 S. Dearborn 
St., Rm. 2048, Chicago 5, Ill. 

J. Edward Davey, (A) 1775 Broadway, 
New York 19, N. Y. 

Sidney Emberg, Chief Clerk, (B) For- 
eign Freight Department, Grand 
Trunk-Canadian National Railways, 
ie 103 West Adams Street, Chicago 

Harold P. Felton, (B) P. O. Box 45, An- 
sonia Station, New York 23, N. Y. 

Joseph C. Gill, (A) 670 Pacific Electric 
Building, Los Angeles 14, Calif. 

Albert F. Good, (A) 407 Security Build- 
ing, Charleston 1, West Va. 

John Hancock, (A) I11 Sutter Street, 
San Francisco 4, Calif. 

Paul J. Heenan, (A) 88 Angelica Street, 
St. Louis 7, Mo. 

Rea M. Hutcherson, Rate Clerk, (B) 
Live Stock Department, Union Pacific 
Railroad Co., 823-25 Live Stock Ex- 
change Bldg., Kansas City 15, Mo 

John T. Kain, (A) 447 McKnight Build- 
ing, Minneapolis, Minn. 

Ray D. Kelsey, Ass’t Mgr., (B) Traffic 
Bureau, Chamber of Commerce, 5th 
Floor, Equitable Building, Des Moines 
7, lowa. 

M. W. Key, T. M., (B) Arkansas Fuel 
Oil Company, Slattery Building, 
Shreveport, La. 

Edwin K. Kline, Jr., (A) 527 Hamilton 
Street, Allentown, Pa. 





List of New Members* 


* Elected to membership November, 1947. 
—274— 


A. Alvis Layne, Jr., (A) Ring Building, 
a. 18th St., N. W., Washington 6, 


William R. Liberty, Commercial Agt,, 
(B) Northern Pacific Railway Com- 
any, 316 Railway Exchange Building, 
enver 2, Colorado. 

Timothy P. McCarthy, (B) 161 East 
34th Street, New York 16, N. Y. 

Martin A. Meyer, Jr., (A) 1106 Invest- 
ment Building, Washington 5, D. C. 

James D. Middleton, A. T. M., (B) Wal- 
green Company, 744 Bowen Avenue, 
Chicago 15, Ill. 

George H. Mundell, Ass’t to T. M., (B) 
Highway Express Lines, Inc., 236 
North 23rd Street, Philadelphia 3, Pa. 

Harry F. Newmiller, Traffic Dept., (B) 
John T. Lewis & Bros., Co., 910 Wide- 
ner Building, Philadelphia 7, Pa. 

Varnum Paul, (A) 1418 Mills Tower, 220 
Bush St., San Francisco 4, Calif. 

Maxwell Powell, T. M., (B) Paragon Oil 
Company and Affiliates, 75 Bridge- 
water Street, Brooklyn 22, N. Y. 

George E. Pratt, Transportation Bur. 
(B) Chamber of Commerce, 320 West 
Lafayette Avenue, Detroit 26, Mich. 

Irving A. Rubin, (A) 271 North Avenue, 
New Rochelle, N. Y. 

Francis T. Ryan, (A) 447 McKnight 
Building, Minneapolis, Minn. 

Robert W. Schweitzer, T. M., (B) Man- 
ufacturers’ Ass’n of Chicago Heights, 
og Otto Building, Chicago Heights, 


Allan Sholars, (A) 511 Bernhart Build- 
ing, Monroe, La. 

Robert A. Strayer, (B) General Traffic 
Department, U. S. Steel Supply Com- 
pry, 1319 Wabansia Avenue, Chicago 

Charles W. Thompson, A. T. M., (B) 503 
Hy Guarantee Building, Birmingham 

, Ala. 


John R. Wall, (A) B. & O. Railroad, Bal- 
timore, Maryland. 

Donald Wallace, T. M., (B) Tacoma 
Chamber of Commerce, 1017 A St. 
P. O. Box 1561, Tacoma 2, Washing- 
ton. 





DECEMBER, 1947 275 














William N. Wedemeyer, Rate Clerk, (B) John J. Wygant, (A) 910 Bergen Ave., 
Plaza Express Company, Inc., 1035 Jersey City 6, N. J. 
South 10th St., St. Louis 4, Mo. — W. H. Young, Jr., (A) 209 Columbus 
Hugh B. Wilson, Rate Clerk, (B) Pitts- Bank & Trust Company Bldg., Colum- 
burgh Plate Glass Co., 5th Avenue at bus, Ga 
Bellefield Street, Pittsburgh 13, Pa. 


REINSTATED TO MEMBERSHIP—1947-48 


Clarence B. Ackerman, (B) P. O. Box Walter W. McCoubrey, (B) Port of Bos- 
536, Route 1, Mesa, Arizona. ton Authority, Commonwealth Pier 
No. 5, Boston 10, Massachusetts. 





